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= line 4 from the bottom, read grounds. . 
45, line 1, read the for a. 
53, line 3 from the bottom, read phraſes, 
77, line 4, read ard, for the firſt word, 
148, line 18, read circumſtances. 
172, line 3 from the bottom, read Plumer for Luders. 
277, line 5 from the bottom, read at for of. . 
290, line 17, read (G.) for (E.) 


114, Fill the blank in the ſecond note, with 40/—411. 


At pp. 324, and 401, of Vol. I. the reader is deſired to add 
a note of reference to the proceedings in the Houſe, upon 
the ſubject of claſſing petitions, on the firſt of december 
1790, in pa. 19, of the Votes, 
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In tie County of Susskx. In 1785. 


The Committee was choſen on Tueſday the 15th of 
March, 1785, and conſiſted of the following members: 


Edward Phelips, Eſq; Chairman. 
Sir Tho. Dundas, Bart. 
William Young, Eſq; 
Sir Cha. Preſton, Bart. Henry James Pye, Eſq; 
Sir Henry Gough, Bart. William Drake, jun. Eſq; 
Hugh Montgomery, Eſq; T. Boothby Parkyns, Eſq; 
G. Noel Edwards, :Eſq; John Bond, Eſq; 
Charles Morgan, Eſq; Barne Barne, Eſq; 
Samuel Thornton, Eſq; John Bullock, Eſq; 
Petitioners, 
The Hon. Lewis Tho, Watſon, and ſeveral * EleQors 
of Seaford, 


| Sitting Members, | 
The Hon. Henry Neville, and Sir Peter Parker, Bart, 
Connjel. 
For the Petitioners, Hon. Mr. Erſkine, and Mr. Piggott. 
For the Sitting Members, Mr. Rous, and Mr. Le Blanc. 


| Nominees 


It is ſtiled in the journal, the petition of the ſeveral 
perſons, &c. but only one appeared to have figned it, This 
irregularity was not obſerved till the trial began. See upon 


this ſubject the caſe of Honitoy hereafter, 
— | THE 
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FD HE petitions were both alike, and alledged 
That the returning officer proceeded to the 
election on the goth of March 1784, without 
giving four days notice of the day appointed for 
ſuch election, as required by Stat. 7 and 8 
Wm. III. ch. 25, whereby the ſaid election and 
return were null and void “. g 
It was admitted by the parties that the ſitting 


members had a majority on the poll, and that 


the election was made, as ſtated in the petitions, 
on the 3oth of March, in conſequence of notice 
proclaimed on the 27th preceding. 

The queſtion in this cauſe was, Whether it was 
void by the above ſtatute; the words of which 
are as follow: © Whereas by the evil practices and 
irregular proceedings of ſheriffs under ſheriff 
mayors bailiffs and other officers in the execution 
of writs and precepts for electing of members to 
ſerve in parliament, as well the freeholders and 
others in their right of election, as alſo the per- 
ſons by them elected to be their repreſentatives 
have hitherto been greatly injured and abuſed, 
Now for remedying the fame and preventing the 
like for the future, Be it enacted by the King's 
moſt excellent Majeſty, by and with the advice 
and conſent of the Lords ſpiritual and temporal 


40 Journ. 502, 506. 
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and Commons in this preſent parliament aſſem- 
bled, and by the authority of the ſame, That 
when any new parliament ſhall at any time here- 
after be ſummoned or called, there ſhall be forty 
days between the teſte and returns of the writs 
of ſummons; and that the Lord Chancellor, 
Lord Keeper, or Lords Commiſſioners of the 
great Seal for the time being, ſhall iſſue out the 
writs for election of members to ſerve in the 
fame parliament, with as much expedition as the 
fame may be done. And that, as well upon the 
ealling or ſummoning any new parliament, as 
alſo in caſe of any vacancy during this preſent or 
any future parliament, the ſeveral writs ſhall be 
delivered to the proper officer to whom the execu- 
tion thereof doth belong or appertain, and to no 
other perſon whatſoever ; and that every ſuch 
officer upon the receipt of the ſame writ, ſhall 
upon the back thereof indorſe the day he received 
the ſame; and ſhall forthwith upon receipt of 
the writ make out the precept or precepts to 
each borough, town corporate, port or place 
within his juriſdiction, where any member or 
members are to be elected to ſerve in ſuch new 
parliament, or to ſupply any vacancy during the 
preſent or any future parliament, And within 
three days after the receipt of the ſaid writ of 
election, ſhall by himſelf or proper agent, de- 
liver or cauſe to be delivered ſuch precept or 


precepts 
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precepts to the proper officer of every ſuch 


borough, town corporate, port or place within 


his juriſdiction, to whom the execution of ſuch 
precept doth belong or appertain, and to no 
other perſon whatſoever. And every ſuch officer 
upon the back of the ſame precept, ſhall indorſe 
the day of his receipt thereof, in the preſence of 
the party from whom he received ſuch precept, 
and ſhall forthwith cauſe public notice to be 
given of the time and place of election; and 
ſhall proceed to election thereupon, within the 
ſpace of eight days next after his receipt of the 


ſame precept, aud give four days notice at _ of 


the day appointed for the election. 
The merits of this election depended ſolely upon 
the legal effect of this clauſe of the ſtatute, con- 


ſidered as an abſolute and poſitive law for the di- 


rection of election proceedings. For though it was 
{aid there were circumſtances in the cauſe, (as will 
be ſeen hereatter,) from whence it might have 
been inferred that the parties to the election, the 


candidates and all the electors, had conſented to 


it, theſe circumſtances were held improper to be 
taken into conſideration by the court in forming 


their judgment upon the queſtion. 

The counſel for the petitioners contended, 
That the election and return were void ; arguing 
as follows : 
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The queſtion is, whether an election not made 
according to law can be conſidered as legal. 
Alchough the nature of the election eee 
is ſuch as to partake ſomewhat of the privileges 
olf the Houſe of Commons, in thoſe cauſes. in 
which the undefined privileges of the Houſe 
make part of their conſideration; yet, when 
thoſe privileges have been ſurrendered to the 
dominion of the law, this court is litnited by 
the ſame rules as the other courts of law. In 
the former caſe the juriſdiction is open to the 
obſervance of the law and diſcretion of parlia- 
ment; in the latter ſuch conſiderations are ex- 
cluded, and the law is to receive the ſame con- 
ſtruction and implicit obedience as the judges 
would give it. The preſent cauſe is of the 
nature of the latter. | 

Befor e any ſtatute directed election W 
ings, the writ was the only authority for them; 
and che ſheriffs might and often did make the 
elections for the different boroughs of their 
bailiwicks, without iſſuing precepts to the borough 
officers or magiſtrates for that purpote. Great 
abuſes aroſe from this practice, as it appears 
from the preambles of the early acts. The 
flat. 23 Hen. VI. ch. 14. was the firſt which 
preſcrived a mode of election in boroughs under 
a precept from tne ſheriff of the county. It 
appears by a recital in the act to have been 
| | practiſed 
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practiſed before, and to have been thought the 
regular courſe; but as there was no proviſion 
for it by law, a borough election made otherwiſe, 
if not complained of, would have been con- 
firmed in parliament upon principles of diſcretion, 
when no public inconvenience followed from it. 
The ſheriff might have ſent his bailiſfs to hold 
che elections in the ſeveral boroughs; becauſe 
the writ directed the Heriſf to make the election: 
And the queſtion in ſuch caſes would have been, 
whether he had exerciſed properly that diſcretion 
with which the law had intruſted him But 
certainly after that injunction of the ſtatute ſuch 
an election would be void, and ſo declared, 
without entering into the queſtions of conve- 
nience or conſent of parties. Becauſe the act 
gives the authority for che proceeding, and directs 
it to be by precept; and if the ſheriff were to 
proceed differently, a return made by the clerk 
of the crown would be as valid and legal as the 
ſheriff's. If the latter acts without authority, 
he acts like any other private man. The above 
ſtatute in its principle and regulations is very ſimilar 
to the 7 and 8 Wm. III. ch. 25. In both, the 
diſcretion of , the officer and the privilege of 
parliament are ſubjected to a poſitive rule of law. 

Before the ſame ſtatute, the ſheriff might have 
held the election county court where he pleaſed 
in his own houſe if convenient; and it would 
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have depended on circuſtances of time, notice, 
and other regulations, whether it were a good 
election or not. To prevent the abuſes to which 
this was open, the ſame. act directs the county 
court to be held in the moſt uſual place, Yer 
the Houſe of Commons had authority of itſelf 
to puniſh men who committed thoſe abuſes ; of 
which their Journals contain many inſtances. 
But ſince that privilege has been ſurrendered to 
the law, can it be believed that an election at a 
county court, not ſo held, would be conſidered 
legal? It is true that the act does not declare an 
election otherwiſe made to be void. But for 
what other purpoſe can it be ſuppoſed to have 
made the regulation, and to have ſhut out thoſe 
queſtions of circumſtances that might have ariſen 
before, by a poſitive rule? If an election contrary 
to the act can be juſtified, the law is uſeleſs. 
Reaſonable notice of an election was always 
required by law before this ſtatute. But what 
was reaſonable or not depended on circumſtances, 
upon which various queſtions might ariſe “. It 
was reſolved in the caſe of Winchelſey, Glanv. 
Pa. 19, that an election without due warning was 
void. The principle was never denied, To 
prevent the troubleſome queſtions that might be 
made upon the regularity of notice, the a& of 


* The caſe of Cricklade, in 1695, 11 Journ, 461, in 
the ſame ſeſſion in which the act paſſed, is of this ſoxt. 
_ | Will. 
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Will. III. declares poſitively what ſhall in all 
caſes be due warning, and fixes it at four days. 
Every election therefore not had with ſuch notice, 
is without due warning, and void by the common 
law of parliament ; by the rule of which the cafe 
of Winchelſey was determined. 

The ſheriff in election proceedings now is not 
an officer at common law, but ſpecially appointed 
by various acts of parliament to a particular duty; 
which if he does not execute as preſcribed, he 
acts without authority and the proceeding falls to 
the ground. There is no election made if the 
officer does not act in it according to his authority, 
becauſe he then acts as a private man; whereas 
the election muſt be made by the officer of the 
law exerciſing the authority of the law. 

All the analogies of the law in other inſtances 
inforce the ſame principle. If an exciſeman 
were to enter a houſe and find property in it 
ſubject to ſeiſure, yet if he were not to purſue 
the authority given him by the ſtatutes, he would 
be liable to an action for damages to the party; 
becauſe he did not purſue his authority. If due 
notice had not been given upon a diſtreſs of 
goods by a landlord, it rendered him a treſpaſſor 
ab initio, and the whole proceeding became void; 
till a particular ſtatute was made to alter the law 
in this reſpect, and to give damages to the tenant, 
according to the circumſtances of the injury. 
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So if judgment were ſigned in an action without 
proper notice, it would be ſet aſide as irregular; 
without ſhewing any particular inconvenience 
reſulting from it. In the ſame manner, where 
a trial is had without due notice, it is of no 
effect. Theſe laſt ces are ſtrong illuſtrations 
of the principle contended for ; becauſe they 
ariſe from mere rules of practice made by the 
courts themſelves for their own convenience; and 
over which they have an abſolute controll. Yer 
they never ſuffer a breach of them in any in- 
ſtance to be juſtified by circumſtances of ex- 
pedience or diſcretion. 

But on the other hand, great public incon- 
venience might ariſe in the preſent caſe, from 
giving effect to this proceeding: Becaule any 
man had a right to offer his ſervices to the 
borough on the day after this election; and needed, 
not by law have become a candidate ſooner. 
The electors too, in contemplation of law, might 
ſay to ſuch a candidate, We choſe thoſe men 
yeſterday becauſe no others preſented themſelves : 
If you had been here we might have choſen you.” 
Such candidate might anſwer, that the conſent 
of the electors and others to break the law, 
could not exciude him from the right which the 
law had given to every ſubject of the realm, to 
have due notice of the election, and that he was 
in legal time to be elected then, If this argu- 

ment 
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ment of conſent can have any effect, it would 
extend to an election on the firſt day, or to the 
vant of any notice, and every other previous act 
of law by which the proceeding is authoriſed ; 
the conſequences of which would be. monſtrous. 
Perhaps it will be ſaid that the penalty of 5001. 
inflicted by the ſtatute upon the diſobedience of 
the returning officer, is the protection given to 
the law and the injured parties; and that this is 
the only remedy provided. But coaſider the 
conſequences of this doctrine: What an opening 
It would give to the knavery of election agents! 
Two candidates who with to be before-hand 
with their opponent, have only to agree to in- 
demnify the officer, and thus for 2501. a- piece 
expence they ſecure their return and prevent 
oppoſition, Yet it is not clear that the act in- 
tended this penalty to be the ſecurity for inforcing 
its due execution; for it ſeems to have been 
provided chiefly for the caſe of refuſing a copy 
of the poll, and other private injuries to indi- 
viduals from the partialities of returning officers. 
For it makes part of that ſection of the act (the 
ſixth) in which the ſheriff. is directed to give a 
copy of the poll to thoſe who apply for it; and 
is not inſerted in a ſeparate and ſubſtantive ſection 
by itſclf. Nor is it uſual to provide for the 
execution of the law in reſpect of the public, 
by penalties for the benefit of individuals. Thoſe 


penalties 
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penalties are generally intended for private in- 
jury; but the general obedience of the ſubject is 
provided for by the general courſe of juſtice; of 
which there is no better rule than to annull the 
effect of every act done contrary to law. Ad- 
ditional reaſon for this may be adduced from the 
authority of the Committee whoſe reſolutions 
Serjeant Glanville reports upon the Chippenham 
caſe, p. 59, 60, in theſe words: * And albeil 
that in other inferior courts of the common law, 
the court and the party in that ſuit are concluded 
by the falſe return of the ſheriff, in a cauſe between 
man and man; and the party grieved thereby left 
to his action upon the caſe, for his remedy againſt 
the fheriff, to recover his damage for the wrong 


thereby done unto him. Yet in parliament, becauſe 


the commonwealth hath an intereſt in the ſervice of 
every particuler member of the Commons Houſe of 
Parliament, and this court and council of ſtate and 
juſtice is guided by peculiar more high and politic 
rules of law and ſtate, than the ordinary courts of 
Jjufrice are in matters between party and party. 
And, if in a caſe of a falſe return to the parliament, 
the Houſe of Commons ſhould thereby be concluded, 
then ſbould it be in the power of the ſheriff to fill 
the parliament with perſons never duly choſen, who, 
by preſumption, will not be indifferent ; and jo may 


be a great means to overthrow or much prejudice 


the commonwealth, for which, no fine or puniſh- 
ment 
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ment to be impoſed upon the ſheriff or other parties, 
for ſuch undue returns, could ever make ſufficient 
ſalisfaction.“ 


By the opening of the caſe for 
the ſitting members it appeared _ * . 
to conſiſt partly of fact and partly 
of law. But as the ſubſequent reſolutions of the 
committee excluded the evidence of the facts 
relied upon in the arguments, I think it un- 
neceſſary to mix them in this place with thoſe 
arguments; further than to ſtate, That the ſitting 
members offered to prove that all the electors 
and candidates directly, or indirectly, conſented 
to the election- day; that the petitioning candi- 
date himſelf had deſired it; and that the elec- 
tor whoſe name was ſigned to the petition, had 
attended the election without objecting to the 
notice, and voted for Mr. Watſon. Indepen- 
dently of ſuch circumſtances, their anſwer to the 
foregoing arguments for the petitioners was to 
the effect following. 

The true conſtruction of a ſtatute depends 
upon a due conſideration of its object and pro- 
viſions, when compared with the miſchief it was 
intended to prevent, or the good to be intro- 
duced by it. A literal adherence to the words 
or matters of form muſt give way to ſuch con- 

ſiderations. 
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ſiderations. From the preamble of the act in 
queſtion it appears to have been occaſioned by 
the partial abuſe of the authority of returning 
officers, to the injury of the eleZors and elected; 
and to have been made for remedying ge 
abuſes. The words therefore direct in an ex- 
preſs manner the duty of the returning officer 
in proceeding to an election. But the act does 
not declare that his breach of duty ſhall avoid 
an election not carried on in the manner prè— 
ſcribed. It inforces its proviſions by giving a 
penalty to the party aggrieved. The obſervation 
on the other ſide makes it neceſſary to add © for 
« every wiltul offence contrary to the act.“ 
Who is that party upon this election? Not the 
petitioners; but the fitting members, who 
are involved in an expenſive litigation by his 
negligence. It is a known rule of conſtruction 
of ſtatutes, that where the ſtatute creates an of- 
fence and gives a penalty for reſtraining it, the 
proſecution for that penalty is the courſe to be 
purſued for inforcing the law. In the ſame man- 
ner where the ſtatute 1s remedial, the remedy 
preſcribed by the act is the only one to be ob- 
tained. 

The reaſoning for the petitioners muſt extend to 


prove the breach of any of the other regulations 


ia this act to be equally fatal to the election with 
the preſent. As for inſtance— It declares that 


the 
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the writs ſhall be delivered to the preper officer, 
and to no other perſom. This point is often 
omitted—Y cet would that be contended to an- 
nul the election? Or it the officer ſhould not, 
as he is required, indorſe on the back of the 
writ the day of receiving it; or ſhould not forth= 
with make out the borough precepts; or be 
more than three days in delivering them to the 

boroughs ; or if more than eight days notice ſhould 
be given of the election, as it happened in the 
caſe of Saliſbury in 1713 *. In all theſe cafes 
the petitioners muſt contend that the election 
would be void; which would be running too far 
into abſurdity. For it might happen that in all 
of them the object of the legiſlature might be 
fully obtained, notwithſtanding the irregularity ; 
and the officer alone would be bound to anſwer 
for it, and might be able to ſhew a full juſtif- 


* Sce the petition in 17 Journ. 481. in which it is al- 
ledged that the election was held on the tenth day after the 
receipt of the precept. There are other charges in it relating 
to the merits of the election. The hearing was at the bar of 
the Houſe ; and we are at a loſs to know the particulars cf ic 
from the entry in the journal, (p. 537.) which in the uſual 
form only ſtates that witneſſes were examined for the parties. 
After which the fitting member was declared duly elected: 
but it does not appear under what circumſtances of objection. 
There was no divition upon it in the Houſe, 


cation 
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cation for his conduct, if an action were brought 
againſt him for the penalty *. 

The meaning of the act is to preſcribe a par- 
ticular line of duty to returning officers, in or- 
der to ſecure a fair and regular election. But 
if ſuch ſcrupulous objections ſhould be received, 
it would tend to pervert the law. Many caſes 
might be put of the encouragement they would 
give to private fraud and. partiality in elections. 
Suppoſe in a corporation where the governing 
body has a power to make freemen who vote for 
members, a candidate with an inferior number 
who is their favourite, ſhould be oppoſed by one 
who 1s not ſo. They might make freemen enough 
to ſecure a majority even after the vacancy of 
the ſeat; and by procuring the returning officer 
(who would perhaps be one of their own num- 
ber) to give an illegal notice of the election, 
they would by this means and by waiting till a 
determination of that election upon their petition 
againſt it could be had, give time enough to 
thoſe ſurreptitious freemen to ſtrengthen their 


titles by the year's poſſeſſion ; about the end of 


It is clear from the $th ſect. of the act, that it intended 
to diſtinguiſh the breach of ſome regulations from others: 
for in that ſection it enacts that the election of a minor ſhall 
be zull and void. But there is no ſuch proviſion in the ſec- 


tion now under conſideration ; that is left to the general ope- 
ration of law, 


which 
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which the new election would come, and they 
would ſecure the return to their own candidate. 
The 5001. penalty would be as inadequate to 
prevent this caſe, as in the caſe put on the other 
ſide: but the evil would be much greater. Be- 
cauſe in their caſe the corruption of the tranſ- 
action would render it altogether void and in- 
effectual; whereas here there would be no 
remedy. 

But without following this mode of reaſoning, 
it will ſuffice to conſider ſome of thoſe deciſions 
which are of eſtabliſhed authority in Weſtmin- 
ſter-hall upon the conſtruction of ſtatutes. There 
is none more pointed to a caſe of this ſort than 
that which aroſe upon tat. 13 Eliz. ch. 10. ſ. 3. 
for regulating eccleſiaſtical leaſes ; which enacts 
that any leaſes but thoſe provided for ſhall be 
void to all intents. But when the caſe occurred 
of a leaſe made contrary to the act, the judges 
conſidering the regulation to have been intro- 
duced for the benefit of the ſucceſſor, which was 
the chief deſign of the act, held this leaſe to be 
good for the life of the then incumbent who 
made it, and void only againſt the ſucceſſor *. 
And on the ſame principle they decided another 
caſe upon the ſame ſtatute upon a biſhop's grant 
of an office; which was held not to be within 


| See vol. I. p. 159. 
Vor. I. C the 


18 en M06; 


the meaning of the act, although included in the 
words: Becauſe it was intended to provide for 
the maintenance of the epiſcopal ſtation and dig- 
nity, and therefore muſt be conſtrued; to permit 
the biſhops to retain their uſual power over thoſe 
offices which had been appurtenant to their ſta- 
tions, and helped to preſerve their dignities. 

There are ſome regulations of ſtatutes which 
are held to be only directory, and not abſolutely 
binding or concluſory; the breach of which, 
though puniſhable, is not held to avoid the thing: 
done. Of this fort Sir E. Coke held the ſta- 
tutes requiring electors and elected to be reſi- 
dent. Yet no form of words can be more ex- 
preſs and poſitive than that which is uſed in thoſe 


ſtatutes vpon this proviſion. There are other 


more modern determinations mforcing the ſame 


principle upon other ſtatutes “. In all of them 


this is, apparently their fundamental principle of 
conſtruction, -that the principle and object of 
an act of parliament are to be attended to in 
the firſt place. In the inſtance before us; 
the ends to be attained are the fecurity of the 


In this part of the ſubject the counſel on both fides took 
the ſame courſe of argument and relied upon the ſame caſes 
as were uſed. upon a ſimilar queſtion about the ſame time, 
argued in the Cricklade and Bedfordſhire trials, and which 
are ſtated in pp. 481, 2, and 490, 1, 2, of Vol. II. T 
which I refer the reader, inſtead of repeating them in the 
ſame words here and in the reply for the petitioners, 


4 franchiſes 
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franchiſes of electors and elected, all of whom 
can be proved to have been ſatisfied with the 
proceeding in the preſent caſe. 

On the other ſide a caſe is put of a perſon's 
becoming a candidate on the day after this elec- 
tion. But the legiſlature does not pay much 
regard to the mere claims of candidates; nor is 
it neceſſary by law that candidates ſhould exiſt 
at any election. For every elector may vate for 
whom he pleaſes to be his repreſentative, whether 
he be a candidate or not. Lord Mansfield has ſaid 
the term candidate was ſo vague as not to have 
any certain idea fixed to it by law *. But ſurely 


in a caſe where every elector had agreed to an 


election day, the claim of a candidate on the 
day after could not deſerve any attention. 

The ſtatute in queſtion in ſect. 3. dire&s 
county elections to be held at the place where 
they have moſt uſually been for forty years paſt. 
This regulation 1s injoined as poſitively as the 
days of notice. Yet in the Pembrokeſhire caſe 
in 1770 the election was not held at the moſt 
uſual place, and was complained of by petition 
chiefly for that irregularity. Upon the hearing 
of the cauſe in the Houſe, the queſtion turned 
on the convenience or inconvenience to the 


* 3 Burr. 1 * * the term ĩs frequent in the modern 
election acts. 
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county from the proceeding; and the election 
was ſupported by the reſolution of the Houſe. 
This could only have been done upon the above 
principle, and upon finding the election not to 
have been carried on to the inconvenience of the 
county; becauſe the fact of uſage was not con- 
tradicted *. 

The fame ſtatute in ſect. 5. directs that the 
ſheriff ſhall not adjourn the county court with- 
out conſent of candidates. If he ſhould fo ad- 
Journ the court, would that avoid the election? 
Yet the counſel for the petitioners ought to con- 
tend for it upon their own principles. This 
would enable the ſheriff at any time to defeat 
the election of the ſucceſsful candidate, if he diſ- 
liked him, by adjourning the poll whenever his 
ſucceſs appeared probable. 

In the caſe of North Berwick, 2 Doug. 452, 3. 
it was contended that the election of the delegate 


Vas void becauſe the bribery act had not been 


read at the election of thoſe by whom he was 
choſen, as the gth ſe&. of that act requires. 
This too is a poſitive command of the law as a 
preliminary to the election. But the counſel who 
made the objection abandoned it afterwards. 

If in the caſe of the exciſeman put on the 
other ſide, the party whoſe houſe was entered 


* See 32 Journ. 864, 904, gog, the petition and proceed- 
ings in the Houſe, (A.) 


9 irregularly, 
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irregularly, had himſelf conſented to wave the 
irregularity, could he afterwards take advantage 
of it? This is the true point of that caſe as ap- 
plied to the preſent. So with reſpect to the ir- 
regular diſtreſs and the others. It is the uni- 
form rule of the courts in conſidering objections 
upon want of due notice of trial, to inquire 
whether the party appeared at the trial or 
not. If they ſhould find that he did attend, or 
conſented to the irregular notice, they never 
ſuffer him to take advantage of it. The caſe 1s 
in point for the ſitting members upon this prin- 

ciple; and the cauſe-may fairly be tried upon it. 
But whatever conſtruction the court upon ge- 
neral principles, and without reference to the par- 
ticular caſe, might give to the clauſe in queſtion ; 
under the circumſtances of the preſent caſe and 
between the preſent parties, the neceſſary con- 
ſtruction ſhould be founded on the maxim, that 
no man ſhall take advantage of his own wrong. 
The ſitting members offer to prove that the pe- 
titioners were parties conſenting to the proceed- 
ing, or the cauſe of it. They are therefore in 
the language of the law efopped to complain of 
it; like parties who ſubmit to a juriſdiction, and 
cannot afterwards object to its judgment. The 
petitioners wiſh to conſider the law without re- 
ference to the particular caſe; but this court 
cannot ſo conſider it abſtractedly: becauſe they 
ſit upon the petition and complaint of the par- 
C 3 | ties, 
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ties, the merits of which they are to try; which 
merits cannot be ſeparated from the claims and 
ſituation of the parties; who are not merely 
parties to the cauſe, but alſo parties to the tranſ- 
action from whence the cauſe ariſes. 


The counſel for the petitioners obſerved in 
reply, 

That the preſent queſtion could not be af- 
feed in any manner by the conduct of parties, 
and it was therefore immaterial to inquire into 
the ſuppoſed injuſtice or inconvenience of the 
caſe, as far as they were affected by it, or into 
any particulars of their miſbehaviour : Becauſe 
if any ſuch circumſtances there were, it would 


be cor petent {till to conſider them in another 


place and for other purpoſes, if they ſhould be 
thought to deſerve the cenſure of the Houſe. 
But they had no reference to the fate of the 
election, 

That ſuch conſiderations were equally unne- 
ceſſary in another point of view: for if the act 
were not concluſory, and need not be obſerved 
implicitly, then the election would be valid and 
effectual. 

That the difference between the caſes of con- 
ſtruction that had been mentioned and the pre- 
ſent, was, that in them the matter in diſpute had 
not been the eſſential object or chief deſign of 
the law; whereas here the time limited was the 

very 
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very eſſence and principle of the regulation, and 
made an integral branch of the election itſelf. 
That an election not held under a precept, or a 
county election not made at a county court, 
might be juſtified and ſupported on the ſame 
reaſoning as the preſent. 

That the caſe upon the Durham act referred 
to circumſtances that ſupplied a uſeful argument 
for the petitioners. The Houſe upon that 
election had annulled the votes of all the occa- 
ſional freemen. Then why (it might be aſked) 
was the law made to require a year's poſſeſſion 
of burgeſsſhip, ſince the diſcretion of the Houſe 
would, without doubt, always be duly exerciſed 
in the ſame manner, according to circumſtances ? 
No, the Houſe would not truſt itſelf with ſuch 
diſcretion ; and thought it wiſer to intruſt the 
law with it by a poſitive and unqualified rule ap- 
plicable to all circumſtances. Upon a ſimilar 
principle the regulation in queſtion was made. 
It would be as competent to argue now upon 
the conſtruction of the Durham act according 
to its object, that a freeman made within the year 
had a right to vote, if he was not made occa- 
Nonally, as that an election held within the four 
days was valid, becauſe the electors happened to 
be preſent. That their preſence in ſuch caſe 
can avail nothing, becauſe it is not according to 
legal ſummons; and the whole proceedings of 

G 4 the 
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the day are in a manner coram non judice, without 
any legal exiſtence; and therefore not ſubjects of 
legal conſideration. 

That it could not be ſuppoſed that a caſe of 
fraud and corruption ſo glaring as that put by 
the oppoſite counſel upon the abuſe of this law, 
would paſs unpuniſned: nor could it in its na- 
ture be effectual, becauſe fraud vitiated every 
tranſaction. 

That the caſes of acquieſcence or conſent by 
parties to irregular acts, as mentioned on the 
other ſide, aroſe upon queſtions between parties : 
But the great diſtinction of this caſe was, that it 
did not ariſe between parties; but was a public 
queſtion merely, upon the effect of a public 
law, and which no individuals could alter or 
controll: which diſtinction the counſel for the 
petitioners endeavoured to confound in their ar- 
guments, and in the caſes alluded to. That the 
caſe of Pembrokeſhire, as it appeared in the jour- 
nal, was a queſtion of evidence of which town 
was the moſt uſual place of election, according 
to the meaning of the act. Which queſtion 
was determined by the Houſe as a matter of 


fact; and in any other point of view the de- 
ciſion was illegal. (A.) 


The 
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The Committee did not come to their con- 
cluſion and final reſolution directly after hearing 
the above arguments. There were ſome inter- 
mediate ſteps of deliberation, occaſioned by the 
courſe of proceeding. 

After the counſel for the petitioners had finiſh- 
ed, the facts of their caſe being admitted, thoſe 
for the fitting members entered upon their de- 
fence ; which, beſides the foregoing arguments, 
was ſtated to conſiſt of the circumſtances before- 
mentioned. And they tendered evidence for the 
purpoſe of eſtabliſhing them.—Firſt, That the 
petitioning elector attended at the election, and 
in the uſual manner voted for Mr. Watſon. 

This was admitted. 

Then they offered to prove, That he and Mr. 
Watſon and the friend who propoſed him were 


preſent when the election day was appointed; 


that this friend propoſed the day and urged it, 
although objected to on the part of the ſitting 
members; and that Mr. Watſon conſented. 
The counſel for the petitioners objected to 
the admiſſibility of this evidence ; and thoſe on 
the other ſide contended for the juſtice and pro- 
priety of it. Each party relying upon and in- 
forcing the arguments above related upon the 
merits of the caſe, and which I therefore do not 
repeat. 
The 
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The Committee reſolved, 

That the counſel for the fitting members be re- 
trained from producing the evidence propeſed. 

It ſhould be obſerved that the counſel for the 
petitioners ſaid nothing to imply an admiſſion of 
the truth of the above facts. 

The counſel for the ſitting members then pro- 
poſed to prove, That every elector of the bo- 
rough of Seaford was preſent and voted, ex- 
cept two, who were friends to the ſitting mem- 
. bers and declined voting. 

The counfel on both ſides renewed their ar- 
guments in the ſame manner upon the receiving 
or rejecting this evidence. 

The Committee then reſolved, 

Not to receive the evidence. 

The counſel for the fitting member then pro- 
poſed to prove, That the notice of election had 
been given fraudulently by the returning officer 
in colluſion with the petitioners. And they 
urged the court to conſider this, not only as an 
_ eſtoppel to the petitioners, but likewiſe for the 
fake of the public adminiſtration of juſtice and 
cenſure of the officer. 

This was alſo objected to on the other fide; 
but very little was added upon the ſubject. 

The Committee reſolved, 

That the counſel be reſtrained from giving the 
evidence prepc/ed. 

On 
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On the 19th of March, after the concluſion 
of the arguments, the Committee determined 
That the laſt election was void. 
Of which the Chairman duly informed the 
Houſe, and in conſequence thereof it was there 
ordered that a new writ ſhould be made out *. 


* 40 Journ, 653. (B. 
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ON THE CASE OF 


g A 6 8 


In 1785. 


AGE 20 and 24. (A.) The petition in this caſe 

of Pembrokeſhire, in 32 Journ. 865. begins with 
ſetting forth the law reſpecting ccunty courts, and the 
particular regulation of the ſtatute 7 and 8 William III. 
that they “ ſhall be held at the moſt public and uſual 
place of election, and where the ſame has moſt uſually 
been for theſe forty years laſt paſt,” &c. It com- 
Plains of the proceedings of the ſheriff as illegal in 
two points. Firſt, Becauſe he held the county court 


out 
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out of the uſual courſe of time, and upon an improper 
day. Secondly, Becauſe the town of Pembroke was 
(from many circumſtances there ſtated) an inconvenient 
place; and that Haverford-Weſt was more conve- 
nient, where the elections had been uſually held: 
That the ſheriff at firſt refuſed to hold the election 
at Pembroke on account of its inconvenient ſituation; 
but afterwards changed his opinion. 

The matter of the petition was heard at the bar of 
the Houſe 27 April, 1770, when the following pro- 
ceedings were had, as they appear in p. 905 of the 
Journal: 

« The counſel for the petitioners having propoſed 
to produce evidence, to ſhew that from the year 1625 
to 1696 no election for the county of Pembroke had 
ever been held at the town of Pembroke; and that, 
from the year 1696 to 1727 but two elections had been 
held at the faid town; and that, from the year 1727 
to this time all the elections had been held at Haver- 

ford-Weſt, except one in the year 1741, which was 
held at the town of Pembroke: the ſame was ad- 
mitted by the counſel for the ſitting member. 

Then a witneſs was examined, to prove that the 
part of the guildhall of Haverford-Weſt, in which 
the elections for the county of Pembroke have been 
uſually held, is in the county of Pembroke and not in 
the county of Haverford-Weſt. 

Then a witneſs was examined, to ſhew the par- 
tiality of the ſheriff in favour of the fitting member, 
in appointing the election to be held at the town of 
Pembroke; and that that town was in all reſpects very 
inconvenient for the attendance of the freeholders of 
molt of the hundreds in the ſaid county. 
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And ſeveral witneſſes were examined, to proye what 
has been the practice with reſpect to the times. of 
holding the county courts for the county of Pem- 
broke. | i 

Then a witneſs was examined, to prove that the 
ſheriff did, two or three days before he appointed 
the election at the town of Pembroke, publicly do- 
clare that it ſhould be held at Haverford-Weſt; 
and that the notice of the election was given but 
ſeven days before the day of election; and evidence 
was produced to ſhew that Mr. Symons the other 
candidate, did, ſome days before the day of elec- 
tion, proteſt againſt the proceedings of the ſheriff as 
being illegal, in not having given proper notice of 
the time of election, nor appointed the ſame to be 
held at the moſt public and uſual place of election 
within the ſaid county, and where the ſame had deen | 
moſt uſually held. 

And another witneſs was examined, to prove, that 
at the election a perſon did, in the name of ſeveral of 
the freeholders, object to the ſheriff's proceeding to 
the election, as the time and place were totally illegal. 
And likewiſe to prove the ſeveral inconveniences to the 
freeholders of the greater part of the county, in being 
obliged to attend the election at the ſaid town of Pem- 
broke, 

Then the counſel for the fitting member were heard; 
and examined a witneſs, to-ſhew the uſual practice which 
had been held in the manner of appointing of a county 
court, where the former county court had been dropt; 
and to prove, that the ſheriff had appointed the county 
court to be held at the town of Pembroke, before he 
received the writ for the ſaid election; and that he 

| appointed 
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appointed the election to be held at the town of Pem- 
broke as being the county town, and not liable to the 
fame objections which had been made againſt the ſhe- 
riff on a former occaſion, for holding the election 
within the town and county of Haverford-Weſt; and 
alto to prove, that, in the year 1741, a conteſted elec- 
tion, which: laſted ſeveral days, was held at the ſaid 
town of Pembroke.” And that the town of Pembroke 
Is very convenient, both in its fituation and its ac- 
commodation, for the holding of a county election; 
and that the greater part of che frecholders, who ure 
friemils to the ſitting member, live at a greater diſtance 
from the ſaid toun than thoſe! in the oppoſite intereſt. 

And one of the counſel for the petitioners having 


been heard, by way of reply; the counſel on both 


fides were directed to withdraw. 

A motion was made and the queſtion being pro- 
poſed, that Hugh Owen, Eſq; is duly elected and re- 
turned a knight. of the fhire, to ſerve in this eren 
parliament for the county of Pembroke; — 2 

Mr. Owen withdrew. 

Then the queſtion. being put, That Hugh Owen, 
Eſq; is duly elected, &c. the Houſe divided.“ 

The Yeas were 71, the Noes 15: So it was re- 
folved in the Affirmative. 


Pa. 27. (B.) The ſubje of the foregoing caſe and 
deciſion induces me to mention the following circum- 
ſtances of the Bridport election in 1784. It was held 
upon Thurſday April ift, in conſequence of a notice 
proclaimed there on the preceding Sunday. . A petition 
was atterwards prefented againſt this election, founded 
ſolely upon an objection to the day of the ndtice, as 

being 
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being improperly given on a Sunday; and upon ano- 


ther objection (which was not true in fact) to the 
minority of one of the ſitting members. (See 40 Journ. 
93.) This petition not having been heard in the firſt 
ſeſſion of that parliament, was not renewed in the fol- 
lowing ſeſſion. I have particular reaſon to think that 
the petitioners earneſtly wiſhed to proſecute their peti= 
tion; and therefore conclude that their dropping it 
muſt have been owing to legal advice that they had no 
good ground for the proſecution. It ſeems to me that 
the law authoriſes any miniſterial acts of this kind to 
be done on a Sunday, as lawfylly'as upon other days. 
Indeed on account of the greater notoriety attending 
notices on a Sunday, many acts merely ſecular are 
required by law to be notified on a Sunday, and in 
the church. Till the ftat. 29 Charles II. ch. 7. it 
was lawful to make arreſts and ſetve judicial pracefs 
on a Sunday. In the caſe of Clerkenwell, Bott p. 11. 
it was held that an appointment of re the. 
poor on a Sunday was legal. 

Upon this ſubject of the legal time of notice * 
elections, the Houſe paſſed an expreſs reſolution in the 
caſe of Chicheſter in 1711-12. The notice having 
been given on a Friday for the following Tueſday (a 
time very frequent now in practice) when the elec- 
tion was held, which was complained of as inſufficient 
notice; it was reſolved to be a legal natice. 17 Journ. 


136, 7. 


XV. 
Tar CASE or Tux TOWN AND PORT or 
In the County of Susskx. In 1786. 


The Committee was choſen on Wedneſday, Feb. 22, 
1786, and conſiſted of the following Members: 
Daniel Parker Coke, Eſq; Chairman. 


Ifaac Hawkins Browne, 25 8 
James Martin, Eſq; 

Arthur Holdſworth, Eſqz Will. Drake, jun. Eſq; 

Lord Viſcount Grimſtone Hon. D. Ryder 

John Bond, Eſq; Henry Duncombe, Eſq; 

Hon. Geo. C. Berkley Richard Benyon, Eſq; 

Sir Charles Kent, Bart. William Colhoun, Eſq; 

Py Blackburne, Eſq; Sir James Langham, Batt, 


Petitioners. 
1. Sit Godfrey Webſter, Bart. and Thomas Alves, Eſq; 
and certain Electors of the place in their intereſt ; 
2. Rt. Hon. Henry Flood and Lawrence Parſons, Eſq; 
and certain Electors in their intereſt : 
Being two ſeparate parties againſt the 


Sitting Members. 
dir peter Parker and Sir John Henderſon, Barts. 
; Counſel. | 

For Sir G. Webſter and Mr. Alves and their Electors, 
Mr. Piggott and Mr, Luders. 

For Meſſ. Flood and Parſons and their Electors, 
Mr. Wilſon and Mr. Douglas; and (in the abſence 
of either) Mr. Runnington. 

For the Sitting Members, Mr. Rous and Mr. Le Blanc; 

and (in the abſence of either) Mr. Stratford. 


E 


1 E petitions of Webſter and Alves al- 
ledged That they were elected by a ma- 
jority of legal voters; but that the bailiff as re- 
turning officer had acted with great partiality in 
favour of the ſitting members, by rejecting the 
legal votes of perſons tendered for the petitioners, 
and by admitting other perſons Who had no legal 
right to vote for the ſitting members; and had 
been guilty of other unwarrantable practices 
both before and during the election. That many 
voters for the ſitting members had been guilty 
of bribery whereby their votes were void; and 
that the ſitting members had likewiſe been guilty 
of bribery, whereby, and by other undue means, 
they had been returned to the prejudice of the 
petitioners who were duly elected. 

The petition of the electors on the ſame fide, 
beſides containing ſimilar charges, alledged That 
they being intitled by law and by the uſage and 
conſtitution of Seaford to vote in the election 
of members, had tendered their votes for Sir G. 
Webſter and Mr. Alves, and that the bailiff had 
unjuſtly rejected them “. 

The contents of the petitions of Flood and 
Parſons, and of their electors, were of the ſame 
Kind as the foregoing ; but more pointedly al- 


40 Journ. 842. 
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34 E 
ledging chat the bailiff, by his unlawful conduct, 


had given © a colourable and fraudulent majority 


on the poll to all the other candidates againſt 
them“ the petitioners *. 

The election complained of took place on the 
29th of March, 1785, by virtue of the writ 
ordered, as the reader may have ſeen, after the 
determination of the preceding cauſe. There 
were three parties candidates, as above deſcribed, 
ſeverally oppoſed to each other upon this elec- 
tion. The poll, as taken by the returning officer, 
contained the following ſtate of the votes : 


Admitted, Rejected. 


For Sir P. Parker 14 2 
Sir J. Henderſon 14 — 
Sir Godfrey Webſter 11 8 
Mr. Alves 11 7 
Mr. Flood — 27 
Mr. Parſons,  — 233 


Each of the parties petitioning contended for 
a majority in their favour before the Committee, 
upon different grounds. Webſter and Alves, by 
an inveſtigation of the merits of ſeveral votes ten- 


. dered for them and rejected by the bailiff, and 


of their objections to voters for the ſitting mem- 
bers: proceeding upon the ſame right of election 


as they did. Flood and Parſons, by endeavouring 


* 40 Journ. 845. 
* | / to 
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to eſtabliſh a more extended right of election in 
the firſt inſtance ; and ſecondly by taking a ſimi- 
lar courſe to that of their co-petitioners, if the 
former ſhould fail. 

Upon the opening of the cauſe a difficulty 
was raiſed about the manner of proceeding; as 
there were in court three parties oppoſed to each 
other in reſpect of the ſeat; although not equally 
ſo throughout, or in reſpe& of the means of 
obtaining it. The claim of right of Flood and 
Parſons appeared to militate equally againſt the 
ſitting members and the firſt petitioners; but 
the counſel for it did not wiſh to bring it for- 
ward ſeparately from the reſt of their caſe, or 
in the firſt inſtance. The other two parties 
agreeing upon this point, defired that it might 
be determined firſt of all; becauſe it was pro- 
bable that if the opinion of the Court ſhould be 
in favour of the claim, it would make an end of 
the pretenſions of the others. And on the other 
hand, if the deciſion ſhould be againſt it, its 
ſupporters might be induced to relinquiſh their 
claim to the ſeat: Or at leaſt the ſtate of the 
caſe on all ſides would in this manner be made 
clearer, and the proceeding more regular and 
ealy, for the parties and for the Court. 

The counſel for Flood and Parſons did not 
agree to this propoſal ; and contended for their 
right to bring their whole caſe forward at once, 
and in their proper turn and order—That the 
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other parties could not know the merits of their 
Eaſe, and had no right to ſtate it to the Court; 
that the ſeveral parts of it might be ſo connected 
together that it would be unſafe to enter upon 
it partially without their own conſent ; and that 
it would be better for the Court to have the 
whole of the cauſe on all ſides before them, pre- 
vious to their forming an opinion upon any 
one point. They therefore requeſted the Court 
to proceed firſt of all through the caſe of the firſt 
petitioners. 

It was replied, on the other hand, that it was 
well known that the queſtion upon the right of 
election was ſeparate from every other in the 
cauſe, and therefore that it was proper and ne- 
ceſſary to decide it ſeparately That the merits 
of it were ſtated in the former caſe of Seaford in 
Mr. Douglas's third volume; and the counſel 
on that ſide could not deny that they intended 


to agitate the ſame queſtion. 


More converſation of this ſort was held at the 
bar, and among the members. It was at length 
determined, 8 

That the counſel for Flood and Parſons ſbould pro- 
ceed to explain the right of election ſo far as can be 
collected from the Journals of the Houſe of Com- 
mons. And 

That the counſel for the other two parties ſhould 
act as one in anſwering it, and be heard by the ſe- 


wior counſel of each party, PROR 
Acordingly 
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Accordingly the counſel for Flood and Parſons 
began. 

The laſt reſolution of the right of election at 
Seaford is of the 1oth February 1670-1 in the 
following words; © Sir Job Charlton reports from 
the Committee of elections the ſtate of the caſe 
and evidence touching the election for the town 
of Seaford, in the county of Suſſex; and the 
queſtion thereupon ariſing, Whether the right of 
election were in the bailiff jurors and freemen 
only, or in the populacy: And that the Com- 
mittee were of opinion, That the bailiff jurors 
and freemen had not only voices in election, but 
that the election was in the populacy ; and that 
Mr. Morley was duly elected. The queſtion 
being put to agree with the Committee, the 
Houſe divided: And it was reſolved in the 
affirmative.” — The majority was 108 to 102 *. 

In the year 1761, upon the trial of a conteſted 
election for this place at the bar of the Houſe, 
the following proceedings were had, as they ap- 
pear more at length in the journal of roth, 11th, 
and 15th December of that year T. The peti- 
tioners contended that in the above determination 
of the Houſe the words © bailiff jurors and 
freemen” mean ſuch bailiff jurors and freemen 
as are reſident ; and that the word populacy means 


* 9 Journ. 300. 
1 29 Journ. 84, 89, 90. See the petitions ib. pa. 19. 
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inhabitants at large of the town, being maſters 
of families and not receiving alms. And having 
propoſed to produce evidence upon their point 
of reſidence, the ſitting members objected to 
the admiſſion of it, as contrary to the laſt de- 
termination. The queſtion was argued by the 
counſel, and upon a motion being made to re- 
ceive the evidence, it paſſed in the negative, 
The petitioners then proceeded in ſupport of 
their conſtruction of the word populacy, and 
examined ſeveral witneſſes to prove that the 
inhabitants at large had by uſage voted at the 
elections; and produced the poll taken at the 
election in 1747. Having offered to produce 
the corporation book, the counſel for the ſitting 
members objected to the producing it, except 
to prove the acts of the corporation only ; and 
aſter argument, the counſel for the petitioners 
did not inſiſt upon producing 1 it. 

The ſitting members then ſtated their caſe; ; 
and inſiſted that the word populacy in the laſt de- 


termination means inbabitants houſekeepers paying 


cot and lot; and examined a witneſs in ſupport 
of their conſtruction, upon which they cloſed 
their caſe, After hearing the reply for the peti- 

tioners, the Houſe Reſolved 
« That in the laſt determination of this 
Houſe &c.. the word pepulacy therein mentioned, 
I | extended 
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extended only to the inhabitants bouſekeepers of 
the ſaid town and port paying ſcot and lot. 

After the general election in 1774 there was 
a petition to the Houſe, the trial of which is 
related by Mr. Douglas in his third volume. 
The reader will profit by peruſing it previouſly 


to the conſideration of the preſent trial, The 


caſe of the petitioners then conſiſted of two 
points. 1ſt. That the explanatory reſolution of 
the Houſe in 1761 was inconſiſtent with that of 
1670, which was abſolute and final, and could 
not be altered by any one ſubſequent to ſtat. 
2 Geo, II. ch. 24. 2nd. That if it ſhould be 
thought that the word populacy meant ſcot and lot 
men, according to the ſenſe given it in 1761, yet 
to bring the voters within that deſcription, it 
was not neceſſary that they ſhould be actually 
rated to the poor. 

The determinations of the court upon this 
trial were, as to the firſt point, © That the counſel 
ſhould not be permitted to call evidence to con- 
tradi& the reſolution of 1761.” (A.) And as 
to the ſecond, upon which the petitioners pro- 
duced evidence, generally againſt their claim, 
The counſel for Flood and Parſons now relied 
in general upon the ſame ground in reſpe& of 
the right of election, as were maintained by the 
petitioners in 1775. They argued in the fol- 
lowing manner, | 
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Counfel tor Flood The reſolution . of 1670-1 
i was the laſt when the ſtatute 
2 Geo. II. ch. 24. paſſed ; and 

thereby it became as firmly eſtabliſhed as if 
it had been recited and incorporated in the act 
itſelf. The Houſe of Commons had no right 
afterwards to alter the law of election rights, but 
were bound as a court of juſtice to receive and 
obey it. Therefore the deciſion of the Houſe 
in 1761, though abſolute as to the election then 
depending, was no more with reſpect to the 
right, than that of a court of competent juriſ- 
diction expreſſing the particular opinions of the 
judges: and theſe opinions, like thoſe of the 
common law judges, may be weighed and exa- 
mined whenever neceſſary, according to their 
merits. A reſolution eſtabliſned by the act is 


concluſive; but an opinion of the Houſe upon 


ſuch reſolution can have no other effect than the 
judgment of a court of law would have upon 
the ſame ſubject. Otherwiſe the Houſe of Com- 
mons would have a legiſlative power which can- 
not be. The King might as well make the law 
by his royal proclamations, as the Houſe by its 
reſolutions. If the Houſe had a power of ex- 
plaining rights of election the act would become 
nugatory; becauſe it would be eaſy for them 
under pretence of explaining, to contradict the 
former determination. 
The 
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The words of the fourth ſection of the act are | 


retroſpective, and confirm all the reſolutions of 
right at that time exiſting in the journals: viz. 


That ſuch votes ſhall be deemed to be legal 


which have been ſo declared by the laſt determi- 
nation in the Houſe of Commons; which laſt 
derermination concerning any county, city, ſhire, 
borough, cinque port or place, ſhall be final ro 


all intents and purpoſes whatſoever, any uſage to 


the contrary notwithſtanding.” Therefore no 
reſolution of the Houſe of Commons upon the 
right of voting, in any place for which a previous 
determination had been made, can affect the 
former determination. They neither can repeal 


or abrogate, nor explain it away. Their judg- 


ments reſpecting it upon any matter requiring 
judgment, will be effectual if juſtly and rightly 
made; but cannot be binding like the derermi- 
nation itſelf. The queſtion, Whether juſt and 
right, will occur, and muſt be determined before 
the authority of the judgment can be eſtabliſhed. 

Then if theſe premiſes are well laid, it be- 
comes neceſſary to examine the merits of the 
determination of the Houſe in 1761 explaining 
that which was made in 1670-1. Theſe depend 
on the intrinſic nature of the caſe itſelf, and on 
the proceedings had in the Houſe upon it. 

The right of yoting is declared to be not in 
the few, but in the populacy. Upon a ſuppo- 
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ſition that this word is indefinite and ambiguous, 
and neceſſarily requiring explanation, it is im- 
poſſible to find election caſes to ſerve as prece- 
dents for reſtraining it to ſcot and lot men. It 
is the largeſt and moſt comprehenſive word that 
could be uſed; and therefore ought, ex vi termini, 
to be applied to the moſt extenſive body of 
electors known to the law. Theſe are the in- 
habitants houſeholders, according to the opinion 
of the Committee in Glanville's reports “, who 
poſſeſs the common law right of election; the 
moſt to be encouraged therefore, as the moſt 
conſtitutional. In the Honiton caſe, 16 journ. 
479, the word is employed in contradiſtinction to 
thoſe who pay ſcot and lot; and to deſcribe a 
much larger body who by the reſolution upon 
the caſe appear to be the potwallers. The diſ- 
pute is there ſtated to have been between the. 
inhabitants paying ſcot and lot and the populace. 
The words are “If the right be as well in the 
populace, as in the inhabitants paying ſcot and 
lot—.” The determination of the Committee 
which was in favour of the claim of the populace, 
declared the potwallers to have a right F. 


* Page 142. See likewiſe the caſe of Boſton in 1628, 
1 journ. 893. | 
+ But the Houſe diſagreed to it then. Upon another con- 


teſt in 1724 it was reſolved to be in the potwallers. 20 
Journ. 366. 


The 
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The word populacy in Johnſon's Dictionary 
is ſaid to mean the multitude, the common 


people; and paſſages are there cited to prove it, 


from authors of the laſt and the preſent century. 
What body of men were deſcribed by it at 
Seaford by the Houſe of Commons in the laſt 
century, can only be known by the local uſage 
and tradition. It might poſſibly mean a limited 
number ; but the preſumption 1s to the largeſt. 
When that is diſputed, evidence of cuſtom muſt 
be reſorted to. The authority of the former 
Committee who reſolved to exclude the evidence 
is reſpectable, no doubt, but not unqueſtionable. 
They might err in their judgment and be miſled: 
In the Preſton caſe upon a fimilar queſtion the 
court decided differently, and reſolved to receive 


evidence of uſage to explain a doubtful word 


in the determination of the Houſe *. Unleſs 
every determination of the Houſe is to be fol- 
lowed implicitly, it ſeems the only method of 


obtaining a knowledge of the true right of election 
in this inſtance. | 


With reſpect to the caſe in 1761, without re- 
lying upon the general diſtruſt of the old election 
Judicature, and the abuſes prevalent there, it 
will appear from the minutes of the trial that 


See the caſe of Preſton hereafter in this volume. The 
caſe here referred to is that of 1781, 
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the deciſion was contrary to the weight of evi- 
dence. Several witneſſes were examined to prove 
the uſage in favour of the extenſive right; but 
only one was called on the other ſide; whoſe evi- 
dence was very inſufficient. After which the 
Houſe haſtened to their concluſion; for it would 
be wrong to call it a deciſion. Vet this was the 
authority to which the former Committee paid 
ſo great reſpect, as not to ſuffer it to be called 
in queſtion. | 

It has been contended above, that the deter- 
mination of 1670 is as valid as if it were part of 
a ſtatute. The determination in 1761 therefore 
is at beſt but a conſtruction given to the words 
of a ſtatute. ' But there is no inſtance in which 
any deciſion upon the conſtruction of a law has 
been held as binding as the law itſelf, The pre- 
ſent caſe however will furniſh one, if the court 
ſhould reject the evidence now offered by the 
petitioners; which is, to prove the uſage at 
elections in Seaford to have had no reference to 


the payment of {cot and lot, till the year 1761, 


The counſel on the other ſide argued thus: 


If it be admitted that the word pepulacy in the 
determination of 1670-1 is ambiguous, there 
can be no method of aſcertaining its meaning, 


and by conſequence of aſcertaining the right of 


election, 
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election, but by a ſubſequent reſolution of the 
Houſe upon the queſtion : That was the only 
competent juriſdiction. Such explanatory reſo- 
lution makes a part of the original determination, 
and the right of election is incomplete without 
it, It might by poſſibility happen to be contrary 
to the former determination; but the court will 
hardly ſuppoſe ſuch a caſe, or draw any concluſion 
from it, till it happens in fact. Where an ex- 
planatory reſolution is upon the face of* it con- 
ſiſtent with the original, it ought to be equally 
concluſive with it; otherwiſe the right of election 
could never be fixed. It would be as juſt and 
neceſſary to receive' evidence to impeach it 200 
years after it paſſed, as in the ſeſſion following. 
If the court ſhould. think that the populacy, as 
contraſted with the bailiffs and freemen of Sea- 
ford, cannot mean thoſe who pay ſcot and lot, 
the argument of the oppoſite counſe} might be 
reaſonable. But if that meaning is conſiſtent 
with the reſolution, and conformable to other 
caſes in parliamentary law, it would be wrong to 
caſt a doubt upon the authority it ſtands on. 


Evidence could not be received to impeach the 


reſolution without ſhewing ſuſpicions of its juſtice. 
But the decifions of all courts of juſtice ought 
to be preſumed right, and to be held inviolable, 
unleſs good and ſtrong reaſons are advanced to 


the contrary, This doctrine has been very well 
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expreſſed by Mr. Douglas in his preface; and 
the motto prefixed to his work deſerves all the 
attention which he there recommends, in order to 
give force and authority to legal determinations, 

The reſolution of the Houſe in 1761 has been 
once before maintained by a ſele&t Committee, 
againſt the objection which is now only repeated, 
not originally made, by the petitioners. It has 
ſtood twenty-five years ; during which time it may 
be imagined that part of the evidence on which it 
was founded is loſt, and all the grounds of it 
may not be ſo eaſily known. Here therefore is 
an additional reaſon, beſides thoſe which were 
thought ſufficient by the former Committee, for 
reſiſting the caſe brought forward againſt the 
reſolution of 1761. 

It is ſaid that no judicial deciſion can have the 
effect of an act of parliament. This is true in 
terms: But of what does the law conſiſt? It is 
either common law or ſtatute. Judgments of 
courts are evidence of what the law is. Perhaps 
nine tenths of the property in this kingdom de- 
pend upon judicial deciſions on the ſtatute of 
intails, of wills, of frauds, &c. From theſe the 
law is known. Blackſtone, vol. 1. ſect. 3. p. 69, 
ſuppoſing it to be aſked, How the law is known 
and by whom determined, ſays “ The anſwer 
is, by the Judges in the ſeveral courts of juſtice. 

They are the depoſitary of the laws; the living 


oracles, 
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oracles, who muſt decide in all caſes of doubt, 
and who are bound by an oath to decide accord- 
ing to the law of the land.” And again he ſays 
« Theſe judicial deciſions are the principal and 
moſt authoritative evidence that can be given, 
of the exiſtence of ſuch a cuſtom as ſhall form 
a part of the common law “.“ 

The Eouſe of Commons in 1761 was the 
only court in which the queſtion in this caſe could 
be decided; and it was there decided upon a full 
inveſtigation of the caſe. The counſel] on the 
other ſide have ſtated from partial extracts of 
the proceedings, their own ſenſe of them. But 


*The whole of the paſſage referred to, is as follows: 
«« The anſwer is, by the Judges in the ſeveral courts of 
juſtice. They are the depoſitary of the laws; the living 
oracles, who muſt decide in all caſes of doubt, and who are 
bound by an oath to decide according to the law of the 
land. Their knowledge of that law is derived from ex- 
perience and ſtudy, from the wiginti annorum lucubralianes, 
which Forteſcue mentions ; and from being long perſonally 
accuſtomed to the judicial deciſions of their predeceſſors, 
And indeed theſe judicial deciſions are the principal and 
moſt authoritative evidence, that can be given, of the ex- 
iſtence of ſuch a cuſtom as ſhall form a part of the common 
law. The judgment itſelf, and all the proceedings previous 
thereto, are carefully regiſtered and preſerved, under the 
name of records, in public repoſitories ſet apart for that par- 
ticular purpoſe ; and to them frequent recourſe is had, when 
any critical queſtion ariſes, in the determination of which 
former precedents may give light or aſſiſtance,” 
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if they are read through they will be found to 


contain matter ſufficient to warrant the deciſion. 


The ſingle witneſs examined for the ſitting mem- 
bers might have known more of the conſtitution 
of the town, and might have been more credi- 


table than all the witneſſes produced againſt him. 
But it is not neceſſary at this diſtance of time 


to enter into the particulars of that cauſe. It is 


ſufficient that the determination was duly made. 


In the caſe of Plymouth in april 1781, a 


queſtion ſimilar to this occurred. The right of 
election there had been declared in 1660 to be 
in the Mayor and commonalty. Freeholders, it 
was alledged, had always exerciſed the right: 


But on a conteſt in 1739 the corporation op- 


poſed them. On the trial of the cauſe in the 
Houſe, it was there reſolved that in the laſt 
determination of 1660, the word commonalty ex- 
tended to freemen only *. In 1780 the free- 
holders claimed to vote, and being rejected, pe- 
titioned the Houſe. On the trial, the freeholders 
took the ſame courſe of proceeding as the pre- 
ſent petitioners, and were oppoſed in the ſame 
manner; and the Committee determined © That 
their counſel ſhould not be permitted to produce 
evidence to contradict the reſolution of 17 39, 


which was explanatory of the laſt determination 
of 1660.” | 


* 23 Journ, 414, 419, r 
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It is ſaid that the ſtatute 2 Geo. II. ch. 24. was 
retroſpective, and confined to the then exiſting 
determinations of the Houſe. This is a narrow 
conſtruction from the words have been. If juſt, 
there was no authority in the kingdom, after the 
act paſſed, to decide finally a queſtion upon the 
right of election, in a borough for which none 
had been then made. But the act was not 
deſigned to abridge the juriſdiction of the Houſe, 
but to render it certain and permanent. It is 
therefore a better conſtruction of it, to conſider 
the then future juriſdiction of the Houſe upon 
new caſes to be left as before; but improved by 
having its operation rendered permanent. The 
contrary makes it create a defective juriſdiction. 
Upon this principle of conſtruction then, a ſub- 
ject left doubtful in a laſt determination, is the 
ſame as to that ſubject, in reſpect of the power 
of the Houſe, as if there had been no determi- 
nation at all; and the Houſe might have deter- 
mined the queſtion as a new caſe. Their reſo- 


* By ſtatute 28 Geo, III. ch. 52. ſect. 25, &c. a final 


juriſdiction is eſtabliſhed for the trial of queſtions of election 
right ; whereby the-doubt upon which the argument proceeds 
is become merely ſpeculative, In the caſe of Denbigh the 
Houſe made an original determination of the right of elec- 
tion, ſubſequent to the ſtatute 2 Geo, II. ch. 24. in 1743-4; 
and in the caſe of Cardigan in 1730, the year after the act 
paſſed. See 24 Journ. 550. and 21 Journ. 574. 
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lution would have become a laſt determination 
within the ſpirit of the ſtatute, and be confirmed 
in law by its proſpective operation. 

This might be contended for: But it is not 
neceſſary for the preſent caſe, which has reaſon 
and precedent for its ſupport. The word popu- 
lacy has various applications, according to the 
ſubject matter. The counſel on the other fide 
have not pretended that it has one definite ſenſe, 
as applied to the preſent ſubject; for it would 
be abfurd to ſuppoſe that thoſe who compoſe 

the multitude, in the general ſenſe of the word, 
were intitled to vote in elections. The word 
commonalty is of the ſame fort, and employed 
on various occaſions in the Journals, to deſcribe 
very different bodies of perſons . The ſenſe 
of theſe words is to be known by circumſtances 
of place, of parties, ſituation and ſo forth. 
The beſt criterion. for the preſent purpoſe, is to 
+. conſider who the contending parties were, be- 
tween whom the refolution in 1670-1, was 
made. Theſe were a ſmall number, compoſed 
of bailiffs jurats and freemen of the corporation 
of Seaford, and a more enlarged number of 
voters. As compared with the few, a body of 
perſons much lefs than all the inhabitants, com- 
poſed of men of low rank, might be termed the 
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populacy. During many years after the reſtora- 
tion, the Journals ſhew that queſtions of this 
ſort were frequently brought before the Houſe, 
between the ſele& number and the general body 
of corporations and boroughs * which queſtions 
were neceſſarily as different in their natures, as 
the inſtitutions of the different towns. 

In the caſe of Truro in 1660 (8 Journ. 69.) 
the queſtion is ſtated to have been, Whether 
the mayor and four and twenty, or all the free- 
men of the borough, have the right to elect” 
&c. The opinion of the Houſe was in favour 
of the ſele& number. The diſpute was revived 
in the year following, and received the ſame de- 
termination, Ibid. 306. In 1689 the ſame diſ- 
pute (as it appears from the peruſal of the pro- 
ceedings) was revived ; and is ſtated in the Jour- 
nals (vol. 10. p. 141.) thus“ The queſtion 
was, whether the right of election was in the 
populace or the ſelet number.“ The Houſe 
plainly deſcribing by the word populace, the 
greater body of the freemen, in contradiſtinction 
to the ſelect number. The deciſion of this caſe 
was, like the others, in favour of the ſelect 
number. 

In the caſe of Honitqn, cited on the other 
ſide, the word populacy has not-the ſenſe which 


* See ſome of theſe caſes introduced in the arguments of 
the Preſton caſe hercafter, 
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they contend for; and the. petitioners would be 
| unwilling to let that caſe ſerve as a precedent 
for this. It is there uſed to ſignify potwallers : 
But the petitioners themſelves will not admit 
that to be the right of voting at Seaford. Then 
even they are obliged to contend for ſome limi- 
ration of the term; and if there may be one 
rule of limitation to it at Honiton, there may 
be another at Seaford, if the conſtitutions of the 
two places are different. 

The counſel have defied their opponents to 
produce a caſe in which the word has received 
the conſtruction given it in 1761. But the caſe 
of Marlborough in 1689 is in point. The re- 
port in 10 Journ. 70. ſtates it thus: * Upon the 
petition of the inhabitants, &c. the queſtion was, 
whether the election ought to be by the mayor 
and a ſelect number of burgeſſes, or by the 
populacy paying ſcot and lot. And in the ſtate- 
ment of the evidence, popular election and populacy 
alone are uſed as ſignifying the ſame thing. The 
petition in that caſe, (pa. 10. of the ſame vo- 
lume) was by © N. Bailey and others, in behalf 
of themſelves and the major part of the bur- 
geſſes and inhabitants of the borough of M.“ 
The petitioners are ſaid to have contended, 
That of common right the inhabitants had 
a right, unleſs the contrary was proved.” Thus 
paying ſcot and lot is throughout an implied 
qualification, underſtood in this caſe to belong 
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to perſons deſcribed as populacy, and as inhabi- 
tants generally. (B.) 

In the caſe of Andover, in the ſame page as 
that of Marlborough, the queſtion is ſtated to 
be, Whether the election lay in the bailiff and 
ſele& number of burgeſſes only, or in the popu- 
lace. The petition in page 10. is by the candi- 
dates, © on behalf of themſelves and he body of 
the burgeſſes of the borough.” This body of the 
burgeſſes might, perhaps, have been leſs than 
half of the inhabitants. (C.) 

In the caſe of Devizes, pa. 56 of the ſame 
volume, the ſame queſtion occurred. It is 
ſtated to be, Whether the ſelect number, or 410 
the free burgeſſes, had the right. A witneſs de- 
ſcribes the latter as the popularity; and the re- 
port ſtates, that the petitioners did not make out 
that more than one election was by the popalacy, or 
burgeſſes in general. In both the latter caſes, the 
word is applied to deſcribe all the members of 
the corporation, in contradiſtinction to a part. 


In the ſtatement of the evidence in page 71, it is ſaid 
there was a petition in behalf of the populacy in the Oxford 
parliament, 1681; which petition appears (ſee g Journ. 507.) 
to have been ſupported by the ſame candidate as this in 1689. 
In the caſe of Saliſbury, in the ſame page as this of Andover, 
the phraſe he citizens in general and the inhabitants, appear 
to have been uſed as ſynonimous with zhe populace in the other 
caſes, as contraſted with the ſelet number, 
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In neither of them is it applied to inhabitants at 
large, and without reſtriction. 

It ſhould be remembered; that the port of 
Seaford was revived in repreſentation ſo lately as 
about the year 1641; having made no returns to 
parliament from the reign of Henry the IVth 
to that time, This was long after the regular 
eſtabliſhment of a poor- rate. Its antient me- 
thod of election muſt have been at that time to- 
tally forgotten. And as ſome reſtriction is eſta- 
bliſned every where in popular elections, what 
rule could have been followed ſo naturally and 
reaſonably, in a borough revived at that period, 
as the payment to the poor-rate? In 1670 
many inhabitants of Seaford muſt have remem- 
bered all the elections that had happened there; 


and the determination moſt probably was made 


upon the fulleſt evidence which the nature of the 
caſe admitted. The uſage from that time ne- 
ceſſarily made the chief evidence in the cauſe in 
1761; and the determination then made, muſt 
be preſumed to have been drawn from that evi- 
dence, and to be conſiſtent with it. Any cen- 
ſure of the proceedings from ſtories of common 
converſation, founded only in a general ſuſpi- 
cion of the former election judicature, is un- 
worthy of regard in a court of juſtice. 


The 
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The counſel for the petitioners obſerved in 
reply, 

That if the explanatory reſolution was within 
the operation of the ſtatute, and binding like 
its original, it was nugatory to conſider the pre- 
ſent queſtion at all; for however unjuſt or abſurd 
the reſolution might be, it became thereby an 
abſolute rule.” That therefore the circumftance 
of entering upon a conſideration of the juſtice 
and propriety of the reſolution, contained an in- 
direct admiſſion that it was not binding proprio 
vigore. | 

That no explanatory reſolution could, from 
its nature, have any other effe& than what it 
would be intitled to from its wiſdom or juſtice. 
For inſtance, if in the caſe of Pomfret the 
Houſe had reſolved that in the laft determination, 
the words inbabitants houſeholders meant bur- 
gage tenants, would it be obſerved ? That the 
preſent- caſe muſt therefore be confidered upon 
the ſame principle ; which neceſſarily required a 
conſideration of the circumſtances of the caſe, 
and by conſequence an examination of the evi- 
dence. 

That it was idle to alledge the practice of 
twenty five years fince the explanatory reſolu- 
tion, as a circumſtance of any weight; becauſe 


See the caſe in 1 Doug. Elect. and in Vol, I, 
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the queſtion was, whether the cauſe and origin 
of that practice was not illegal. 

That the obſervation made in the beginning, 
that no caſe of a ſimilar conſtruction of the word 
populacy could be produced, was not contradicted 
by the caſes cited ; not even by that of Marlbo- 
rough ſaid to be in point: For there the words 
ſeot and lot were added as a qualification to the 
term; and it only proved that there might be 
ſome of the populacy who paid ct and lot: 
Plainly leaving this inference, that thoſe called 
the populacy were a more extenſive number. 

That the other caſes led to no concluſive mean- 
ing of the term, as againſt the preſent argu- 
ment; and in all of them the deciſions having 
been made againſt the popular claim, it could 
not be known from the ſubſequent practice in 
thoſe boroughs, in what manner the term had 
been received in them, 


The Committee, on the day after the con- 
cluſion of the arguments, Reſolved, | 

That the counſel for the petitioners ſhould not be 
permitted to give evidence to contraditt the reſolu- 
tion of 1761. 

Hereupon the ſeveral parties reſumed their 
reſpective ſituations in the cauſe. The counſel 
for Webſter and Alves claimed the precedence 
in the. trial, for opening and proceeding upon 

their 
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their caſe firſt, on the ground of their petitions 
ſtanding firſt in time upon the Journals of the 
Houle ; in which they were not oppoſed. 

The ſtate of parties being new, as before men- 
tioned, ſome difficulties appeared likely to ariſe 
from it in the manner of proceeding; as to the 
mode of examining witneſſes, and arguing ob- 
jections or other points of law; and as to the 
oppolition of the two petitioning parties to each 
other. This occaſioned an application to the 
Court for ſome directions, and, after a little 
amicable converſation, 1t was agreed, 

That in all votes or caſes which divided the par- 
ties into two, he ſame courſe ſhould be obſerved as 
in the precedins queſtion of the right of election, 


wiz. Two counſel to manage for the two parties 


who ſoould agree upon the point in diſpute, as for 
one party . And the Committee avoided mak- 
ing any other regulation, till any difficulty ſhould 
occur requiring 1t. 

The caſe of Webſter and Alves conſiſted of 
objections to three votes for the ſitting members, 
and of a claim for the eight votes rejected by 
the bailiff for Webſter, and the ſeven for Alves; 
which would have given them a great majority 
of numbers upon the poll f. 


The counſel for the petitioners ſpoke in the order of 
their clients precedence, not according to their own, 


+ See the ſtate of the poll in page 34. 
The 
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The three objections were, to one as having 


received pariſh relief; and to two, as not inha- 
bitant houſeholders of Seaford. 


One of the eight abovementioned was rejected 
as a pauper: The other ſeven becauſe not rated. 
Their caſe depended upon facts tending to ſet 
aſide the authority of the poor-rate, by which 
the returning officer had been guided; and to 
eſtabliſh their right to vote upon evidence of 
their rateability, 

The counſel began upon this part of the caſe ; 
and ſtated a chain of circumſtances, from whence 
they contended, That the whole ſyſtem of the 
late poor-rates at Seaford was fraudulent ; con- 
trived by the juſtices and parifh officers to ſerve 


election purpoles, and particularly the laſt elec- 


tion; and therefore of no effect in the legal de- 
termination of it: And that, when they ſhould 
have proved the facts, they ſhould have a right 
to eſtabliſh their rejected votes, by proving that 
they had rateable property. 

In this part of the cafe all the petitioners 
agreed together, and made one party and com- 
mon cauſe againſt the fitting members. They 
called as witneſſes to prove their allegations, the 
town=-clerk and pariſh officers of Seaford. Three 
of the latter were examined, whoſe names were 


John Weſt, John Haine, and Stephen Martin. 


- The inclinations of the witneſſes were ſtrongly 


adverſe to them; but the following circum- 
ſtances 
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ſtances appeared from their examinations and 
other evidence, | 

The borough ſeſſions are holden by the jurats 
of the corporation, who are ex officio juitices of 
the peace for the town. They are four in num- 
ber, choſen for life, one of whom is annually 
choſen bailiff. The bailiff and two other jurats 
were in the intereſt of the fitting members; the 
fourth jurat in that of Webſter and Alves. 

The poor-rates of 1783, 1784, 1785 and 1786, 
were made in genera] alike, and chiefly copied 
one from the other, about once in each year, for 
the expences of that preceding. The overſeers 
of this period had been chiefly cuſtomhouſe of- 
ficers. Mr. Harriſon, the oldeſt of the magi- 
ſtrates, was the perſon of the greateſt influence 
in the town, whoſe directions were generally fol- 
lowed in their appointment. He had a place in 
the cuſtoms, and another under government. 
John Weſt, who was a cuſtomhouſe officer, had 
been appointed overſeer at Eaſter 1784, and 
again in 1785; he made the rates of theſe years. 
The laſt rate was made 1n the evening of the 7th 
of january 1786, and ſigned by Harriſon as juſtice 
for allowance, without aſking any queſtions, be- 
fore any of the overſeers had put their names 
to it. It was then known to Weſt that the next 
ſeſſions were to be on the 12th following. One 
of the churchwardens ſigned the rate, but the 

other 
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other refuſed, on account of the omiſſion of ſe. 
veral perſons whom he thought rateable. The 
overſeers paid the pariſh expences out of their 
own pockets, and were creditors to the rates to 
2 great amount. Yet they did not make rates 
to indemnify themſelves, as money was wanting. 


Weſt could not tell whether the pariſh was, at 


the time of his examination, three ar four hun- 
dred pounds in debt, It was eighty four pounds 


in debt at Eaſter 1784, when he firſt came into 


the office. John Haine, likewiſe a cuſtomhouſe 
officer, had been overſeer from Eaſter 1784 to 
Eaſter 1785. He believed that he and his part- 
ner Weſt were about two hundred pounds out of 
pocket for the pariſh, Stephen Martin, a but- 
cher, ſucceeded Haine as overſeer ; he ſaid, he 
was about one hundred pounds out of pocket. 
The ſituations of theſe men did not appear to 
be ſuch as enabled them to give ſo great credit; 


but they ſwore that nobody gave them money 


to ſupport it, Haine ſigned the rate of 1785 as 
overſeer, the day after he went out of office. 
Martin ſaid he had had nothing to do in making 
the rate for his year; nor was it ſhewn him 
when made, before it came to be collected. 

The rate laſt made before the election in 
1784, was made on the 27th of october, 1783, 
allowed on the 25th of december, and publiſhed 
on the 28th, The next to that was made on the 


17th 
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17th of april, 1784, ſoon aſter the general elec- 
tion, and publiſned on the 18th, four days be- 
fore the Seaford quarter ſeſſions. The next to 
that, on the 6th of april, 1785, a few days after 
the election now in diſpute, and two days before 
the quarter ſeſſions. The next on the 7th of 
January, 1786, as before mentioned. The of- 
ficers ſaid they made the rates to pay backward 
bills, and money laid out for the pariſh, 

There were no appeals againſt the rate of 
october, 1783. 

One Newman appealed againſt the rate of 
april, 1784, on the ground of his not being an 
inhabitant of Seaford. This appeal was ad- 
journed over two ſeſſions, and diſmiſſed at the 
ſeſſions in november following; ſubject to the 
opinion of the court of King's Bench upon his 
caſe. Upon the matter coming on in the court 
of King's Bench, in Eaſter term, 1785, the caſe 
appeared to be defectively ſtated; and the Court 
were going to order it back to the ſeſſions to be 
reſtated, when it was alledged that another rate 
had then been made, to which the appellant 
would be able to make the ſame objection, and 
might obtain a deciſion upon that, with leſs ex- 
pence than by the proſecution of this. Here- 
upon it was agreed that the order of ſeſſions, and 
conſequently the rate, ſhould be confirmed pro 
formd. But the ſum aſſeſſed upon Newman in 
this rate was not collected from him. 


Appeals 
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Appeals were alſo preſented to the ſame ſeſ- 
ſions againſt the ſame rate of april, 1784, by 
twenty four perſons, among whom were the vo- 
ters in queſtion. The appeals came on to be 
tried at the Midſummer ſeſſions following, when 
the appellants were not able to prove their no- 
tice of appeal, and the rate was therefore con- 
firmed, without any inquiry into its merits, 
The town-clerk, who acts as clerk of the peace 
at the ſeſſions, ſaid he had ſometimes known an 
adjournment of the appeal ordered in ſuch caſes, 
The magiſtrates (jurats) who allowed the rate, 
formed the majority on the bench when this 
happened. 

In june, 1784, the pariſh wanted money, and 
a rate was made like the former, and taken to 
Mr. Stone, one of the jurats,. to be allowed ; 
but he refuſed, and the rate was dropt. Haine 
faid the reaſon was, becauſe there was a talk of 
appealing againſt it, and therefore it would be 
uſeleſs. 

After the-rate of Eaſter, 1784, and before that 
of Eaſter, 178 5, the voters in queſtion applied to 
the pariſh officers to be rated. In the rate of 
1785, in which they were omitted, were the 
names of three widows, whoſe huſbands had 
been in the ſame rank of life and ſituation with 
ſome of the voters. One of theſe women was 
excuſed paying the rate on account of poverty. 

Some 
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Some of theſe voters were pariſhioners. In the 
rate of january, 1786, were inſerted the names 
of one who died in the ſummer before, and of 
other perſons for houſes which they had quitted 
for many months. 

Appeals were preſented, with ſufficient time 
of notice, to the Midſummer ſeſſions of 1785, 
againſt the rate of the preceding april, by twenty 
nine perſons, including the rejected voters; who 
appealed under the ſtat. 17 Geo. II. ch. 38. for 
being left out of the rate. Another pariſhioner 
rated likewiſe appealed, on account of the omiſ- 
fion of thoſe perſons. The appellants were anxi- 
ous to have their appeals tried, and counſel at- 
tended for them, who preſſed for a trial. The 
reſpondents however, (the pariſh officers) upon a 
ſuggeſtion from one of the maviſtrates, deſired the 
caſe might be reſpited, as they were not prepared 
with counſel, Upon this point there was ſome 
obſcurity in the evidence, which left it doubtful . 
whether the reſpondents had not wilfully neglected 
to have counſel, and be prepared for the trial. 
The attorney concerned for them did not attend. 
At the following ſeſſions in october, 1785, the 
adjourned appeals came on to be. tried ; when 
counſel attended for both parties. On the part of 
the pariſh officers the Vicar's appeal was brought 
on firſt; (he was one of the rejected voters ;) 
when it was admitted by their counſel, that the 

9 rate 
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rate was illegal by the omiſſion of the Vicar 
for his tythes, and that they could not ſupport 
the rate ; whereupon the Court ordered it to be 
quaſhed. 
The rate of january, 1786, was chiefly copied 
from the preceding one that had been quaſhed ; 
but the Vicar was therein aſſeſſed. Twenty eight 
perſons . appealed againſt it as before. It being 
fo near the time for the ſeſſions, that the regular 
notice of appeal could not be given, the appel- 
lants could not do more than lodge their appeal 
there. All the jurats attended the ſeſſions on 
the 12th of january. They were requeſted to 
adjourn to an early day, in order to determine 
the appeal before the ſitting of the preſent Com- 
mittee, inſtead of reſpiting it in the uſual courſe 
to the next ſeſſions ; but this was refuſed by the 
majority of the magiſtrates (three to one), and 


an order was made that the appeal ſhould be 


reſpited to the next quarter ſeſſions. - In the 
mean time the preſent trial came on. 

Two days after the rate of april, 1785, on 
the 8th, a meeting of the pariſhioners for the 
election of churchwardens was held, at which 
all who came, whether rated or not, were per- 
mitted to vote. There was a conteſt, in which 
the three magiſtrates who voted for the ſitting 


members were on one ſide, and the fourth jurat 


ON 
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on the other. The former were ſucceſsful. Two 
of the three were preſent; and at the ſame time 
ſupported the curate (between whom and his 
principal the Vicar, there had been a diſagree- 
ment) in nominating a churchwarden, in oppo- 
ſition to the Vicar himſelf. This was afterwards 
corrected by the Archdeacon in his viſttation, in 
favour of the Vicar's nomination. Art the above 
pariſh meeting, there was no mention of the rate 
ſo lately made, which was allowed on the follow- 
ing day (the gyth) by the three jurats in the in- 
tereſt of the fitting members, who at the ſeſſions 
determined the merits of the appeal brought 
againſt it *. 


* It has been determined in the caſe of Dorcheſter in the 
King's Bench, that the juſtices act merely in a miniſteriat 
capacity in allowing a rate. Stra. 393. Bott 25. Therefore 
they may lawfully fit in judgment, upon an appeal brought 
againſt a rate allowed by themſelves. Mr. Dou, las obſerves 
(3 vol. p. 142.) that the legiſlature ſuppoſes there may be 
partiality exerciſed in allowing a rate, by giving leave to ap- 
peal to the county ſeſſions, upon rates in towns that have not 
four local juſtices. However there are many towns befides 
Seaford, where that number is no ſecurity againſt partiality; 
and where the fa is at variance with the law, upon this 
miniſterial duty of juſtices. In them the reaſon -given by 
Lord Ch. J. Parker in the caſe of Malden, ** that the appeal 
is ab eodem ad euniem,”” would lead to the ſame concluſion 
upon appeals from rates, as upon orders of removal, and ge- 
nerally with more force. See the caſe in Bott 217. and 
3 Burn 490. and Note (F.) | 
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The Jurat who was bailiff at the general elec- 
tion, was in the intereſt of Mr. Watſon, the pe- 
titioner againſt that election, and an active friend 
of Webſter and Alves in this. One of the Ju- 
rats on the ſide of the ſitting members at that 
election, objected to the ſhortneſs of the notice 
then given *. 

On the part of the ſitting members, the mi- 
nutes of the proceedings of the ſelect Committee, 
upon the foregoing election in 1784, were given 
in evidence; in order to warrant the arguments 
on their part. And then their counſel contend- 
ed, That the Court ought not to receive the 
propoſed evidence of rateability: Arguing as 
follows. 

1 The petitioners apply to che 
Sitting Members, equity of the Court, to diſ- 
penſe with an eſtabliſned rule 
of practice in their favour, and to receive evi- 
dence of the rateability of their, voters; admit- 
ting that they are not rated. They ought there- 
fore to be altogether free from fraudulent con- 
duct, or the imputation of it, on their parts. 
They impute miſconduct and partiality to the 


juſtices and overſeers in making the rates: But 


they ſhould go further, and prove that their vo- 
ters have taken the proper ſteps to be rated; 
before they can be admitted to vote as inhabi- 


See before page 25. 
4 tants 
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tants paying ſcot and lot; which is underſtood 
of perſons rated aud paying. For the Committee 
ſit to do, what the returning officer ought to 
have done; and he ought not to have looked 
further than the rate itſelf for the rule of his 
judgment, without ſtrong circumſtances to prove 
it illegal. 

The proceedings of the former election are 
neceſſary to be taken into conſideration, in order 
to form a right judgment on this caſe. The 
candidates ſtand on the ſame intereſt as tlie pe- 
titioner againſt that election, and take advan- 
tage of the fraud, then put in practice to over- 
turn it, with a view to theſe conſequences. None 
of their voters applied to be rated, before the year 
1784. The application, when made, was plainly 
occaſional; not for the purpoſe of diſcharging 
their duties to the pariſn, but thereby to acquire 
a vote at the election, which they thought ap- 
proaching upon the effect of Mr. Watſon's pe- 
tition. In theſe circumſtances the pariſh officers 
might juſtly ſuſpect their motive, and think 
them unfit to be rated. The principle of a ſcot 
and lot right of voting is, that they who bear 
the public burthens of the pariſh, ſhall enjoy the 
right of chooſing members. This muſt mean 
a regular, not a temporary or occaſional contri- 
bution, 


we The: 
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The rates are proved to have been made uni- 
formly in the ſame manner; and only one per- 
fon appealed againſt them within the proper 
time, upon whoſe appeal the rate in queſtion 
was finally confirmed. At the time of the elec- 
tion, the bailiff could not judge by any other 
rule than the ſubſiſting rate, by the conſtitution 

of Seaford. It might be contended that he was. 
bound to follow it. He likewiſe could not but 
know all the circumſtances of the cafe; the in- 
ſHous objection. to the firſt election, and that 
no complaint -had been made againſt the rate 
then ſubliſting. | 

It cannot be contended that every inhabitant 
is to be rated; but thoſe only who have enough 
to ſpare from their on, to relieve the neceſſities 
of others. The overſeers have likewiſe another 
duty, in taking care that too many perſons may 
not become pariſhioners, to which the payment 
of rates gives a title. 

If it were proved that the juſtices and over- 
ſeers had acted corruptly, ſtill the petitioners 
moſt fail in their attempt to prove the rateability 
of their voters, becauſe they did not appeal 
againſt the rate. This was the legal and regular 
courſe, that ought to have been purſued ar firſt, 
as it was afterwards. If it had been, there is 
reaſon to believe that the juſtices would have 
ſhewn no more partiality upon that appeal, than , 
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they did upon the other, for which the rate was 
quaſhed. As ſoon as they were convinced it 
was wrong, they quaſhed it. They needed not 
have done ſo much; as they might, and ought 
to have corrected the rate in the particular 1n- 
ſtance ; but this was an error in judgment from 
their ignorance of the law, for which they can- 
not be cenſured “. (D.) 

The caſes of St. Ives and Peterborough (2 and 
3 Doug. elect.) are authorities for adhering to the 
rate in this caſe, and rejecting the evidence pro- 
poſed. In them the Court would not receive evi- 
dence of rateability; in the firſt, becauſe no miſ- 
conduct was charged upon the overicers in mak- 


* 'The fixth ſection of Stat. 17 Geo. II. ch. 38. is in the 
following words: “ And whereas it has been held that upon 
appeals from rates or aſſeſſments, the Juſtices of the peace 
may not only quaſh the old rates, but make new rates and 
aſſeſſments from which no appeal can be had, be it enacted 
by the authority aforeſaid, That upon all appeals from rates 
and aſſeſſments, the jultices of the peace (where they ſhall ſce 
juit cauſe to give relief) ſaall and are hereby required to 
amend the ſame, in ſuch manner only as ſhall be neceſſary 
for giving ſuch relief, without altertag ſuch rates or aſleſſ- 
ments with reſpe& to other perſons mentioned in the ſame. - 
But if, upon an appeal from the whole rate, it mall be found- 
neceſſary to quaſh or ſet aſide the ſame, then, and in every 
ſuch caſe, the ſaid juſtices ſhall, and are hereby required, to 
direct the churchwardens and overſeers of the poor to make 


a new equal rate or aſſeſſment; and they are hereby recuired 
to make the fame accordingly.” 


1 ing 
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ing the rate; in the ſecond, becauſe ſufficient 
miſconduct was not proved againſt them. Yer 
In the latter caſe, more was proved than in the 
preſent; for there the overſeers had voluntarily 
taken upon them the office, for the purpoſe of 


ſerving a party, and a perſon was left out of the 


rate who had been rated before. Here the rate 
complained of was copied from a former one; 
and none of the rejected voters had ever been 
rated. In the cafe of Milborn Port (1 Doug.) the 
principle was thought ſo eſtabliſhed, that, though 
the rate had been made by officers not lawfully 
appointed, yet that rate was received as the only 
evidence of the right of voting. And laftly, in 
the Mitchell caſe in 1784 *, the counſel, who 
were to have gained a vote by the objection (in 
a cauſe that depended upon one vote) were fo 
ſatisfied that the law was againſt them, that they 
declared an acquieſcence in it. | 

But, independently of authorities, principles 
alone will ſerve, The legiſlature had eſtabliſhed 
the method of making rates for the poor, before 
parliament adopted them, as the criterion for 
judging of the payment of ſcot and lot. There- 
fore when that right of voting came to be eſta- 
bliſhed in the Houſe of Commons, upon the au- 
thority of the poor- rates, the Houſe neceſſarily 
acceded to the rules of law reſpecting them. 


* See vol. I. p. 82, 3. 0 
| SE ne 
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One of theſe rules is, that the overſeers are the 
proper judges of rateability, ſubject to the correc- 
tion of the juſtices upon appeals. The court of 
King's Bench cannot interfere upon this queſ- 
tion, and have refuſed it upon being applied to. 
The judges cannot correct an aſſeſſment where 
the rate is equal, if it were for ten times as much 
property as the party actually poſſeſſed. They 
conſider the pariſh officers, ſubject to the ap- 
peal, as having an abſolute controll over this 
matter. The caſe of Weobly is in point to this. 
The Court there refuſed to order perſons to be 
inſerted in a rate, who were left out for parlia- 
mentary purpoſes ; ſaying if belonged to the pariſh 
oficers, ſubjef? to appeal. It was therefore in- 
cumbent on the rejected voters to have appealed 
againſt the rate of april, 1784, and to have pro- 
ſecuted their appeal with effect. But as they 
failed in this point, and the rate was confirmed, 
and remained in force at the preſent election, 


the right of voting muſt be determined by that, | 


and they are without remedy. 


The counſel for the petition- 
ers contended, T hat they had 
proved enough, to authoriſe 
them to give evidence of the rateability of their 
voters. They argued to the following effect: 


Counſel for the 
Petitioners. 


See the caſe 2 Doug. 399. from Stra. 1259, 
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The rate of april, 1784, having been made 
for the year preceding, and to pay the paſt ex- 
pences of that, could not form any rule for de- 
termining who were the perſons paying ſcot and 
lot for the current year. It related only to the 
ſtate of the pariſh in the preceding year. Per- 
ſons deceaſed at the date of the aſſeſſment, and 
others who had quitted their houſes, were rated 
in it. If the firſt perſons in the kingdom had 
come to reſide in Seaford, the day after it was 
made, by this rule they would not be intitled to 
vote at the end of eleven months afterwards. It 
is therefore neceſſary to reſort to ſome other 
rule. The Stat. 43 Eliz. leads to a juſt one, 
by preſcribing a collection weekly or otherwiſe. 
Lord Chief Juſtice Holt, in commenting upon 
it in Tawney's caſe, 6 Mod. 98. fays © There 
ought to be a monthly rate, becauſe poſſeffors are 
to pay, and poſſeſſions frequently change.” (E.) 
The 12th ſcct. of Stat. 17 Geo. II. ch. 38. in- 
forcing proportionate payments, according to the 
time of each poſſeſſion, proceeds upon the ſame 
principle“. Thoſe, therefore, who poſſeſs rate- 
able property for the time being, are, in contem- 


* A caſe in Foley, p. 11, is to the ſame effect: It was re- 
ſolved, that the Seſſions cannot order the pariſh to reimburſe 
the overſeers after they are out of office, becauſe otherwiſe 
a perſon who comes into a pariſh after the overſeer's year is 


expired, might be charged to the expences of the year. 
plation 
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plation of law, the perſons paying ſcot and lot, 
if legal poor rates determine that payment. 

The arguments for the effect of this rate are, 
Firſt, becauſe the former election was ſet aſide 
by means of fraudulent practices: Secondly, 
becauſe the voters did not proſecute an appeal 
againſt it: Thirdly, becauſe the proper rule is 
drawn from a contribution to the public expences 
of the pariſh, by regular aſſeſiment. . 

As to the firſt, it has not been proved, either 
now or upon the former trial, that there was any 
fraud in the caſe; and it is not to ve preſumed : 
Neither, if it had been, would it affect the pre- 
ſeat petitioners, without proving them privy 
to it. 

As to the ſecond, one appeal (that of New- 
man) was carried on againſt the ratt; and it may 
be ſaid effectuall/: Becauſe though tꝭge rate was, 
in point of form, confirmed at laſt, this was 
done without any diſcuſſion of its merits, and 
merely for the convenience of partics. And in 
fact the overſcers finally gave judgment againſt 
themſelves upon the point, by not inforcing the 
aſſeſſment againſt the appellant. Beſides, they 
had ſo contrived matters, as to avoid bringing 
on the queſtion in the King's Bench, till after the 
making of a new rate; when they knew it would 
become unneceſſary to litigate the old one. But 
at moſt, this argument can only affect perſons 

rateable 
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rateable during the time the rate was made for, 
and ſuch derivative rights as might be exerciſed 
for the ſame time under it. | 

As to the third, if they only who bear the 
burthen of the rate, are to have the privilege, 
the voters for the fitting members are as illegal as 
thoſe rejected; for at the laſt election there was 
no legal rate to charge them. The rate of april, 
1784, only covers the year then expired, and 
does not extend to the time of this election: 
And according to Tawney's caſe, 2 Lord Raym. 
1009, a rate cannot lawfully be made to reim- 
burſe the pariſh officers for paſt expences. 
Therefore if it is to be conſidered as a rate for 
that purpoſe, it is illegal; if otherwiſe, it is not 
a rate to charge the pariſhioners at a time ſub- 
ſequent, as then contributing to the public bur- 
thens of the time. 93 5 

Theſe arguments apply particularly to the rate 
of 1784: But the circumſtances of the caſe ex- 
tend much further; and prove that and the others, 
to be ſo tainted by the partial miſconduct of thoſe 
who made and confirmed them, that they can 
have no lawful authority. The magiſtrates of 
the place, who have (as it is truly ſaid) the ab- 
ſolute controll over the rates, and ought to be 
impartial and unbiafſed, are proved to be active 
in the management of the rates in their firſt for- 
mation ; although they are to decide judicially, 


upon 


S E AF OR D, 1786. 575 


upon all queſtions afterwards to occur reſpecting 
them. Can it be believed, when the ſtation and 
characters of the perſons are conſidered, that 
this is for any other purpoſe but to ſerve the 
election? The pariſh is deeply in debt, yet no 
rate is made till after an election. And though 
the pariſh officers are out of pocket, they ſuffer 
their office to expire without providing for their 
own payment; truſting to the continuance of 
the ſame ſyſtem for their indemnity : Although 
they cannot by law charge the pariſh with a rate, 
for the purpoſe. Yet they refuſe twenty four 
applications to be rated, from perſons rateable. 
When a rate is made, it is ſo near the ſeſſions, 
as not to leave ſufficient time for the regular 
notice of appeal againſt it. The firſt rate, to 
which this inquiry has led, was made two months 
before it was publiſhed, in october, 1783. The 
time of its publication was a very critical period 
in parliamentary politics, throughout the whole 
kingdom. Suſpicions were then very generally 
entertained of a diſſolution. This rate, therefore, 
was kept in petto, to ſerve the purpoſe of thoſe 
whom it concerned, at the time which by them 
ſhould be thought moſt fit for publication. Now 
if this rate is liable to ſuch cenſure, the others 
are in ſome degree open to it; for they are 
copied from that. It is ſaid in defence of the 
rates, that they are all made alike, This forms one 

of 
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of the principal objections to them; as it ſhews 
the ſettled deſign of the overſeers and magiſ- 


. trates, to make them ſerve their own purpoſes. 


It has been determined by, the Court of King's 
Bench, that there ought not to be a ſtanding 
mn”; | 

How can theſe cuſtomhouſe officers explain, 
on any honeſt principle, their making all the 


other rates ſo near the time of holding the ſeſ- 


ſions? And how will the magiſtrates account for 
their eagerneſs to adjourn the appeals, to the next 
quarter ſeſſions, inftead of making a ſhorter ad- 
journment, when ſo earneſtly deſired, and ſo ex- 
pedient to the appellants ? Their meeting at any 
time in the town where they all reſided, could 
not be inconvenient to them, as it might in the 
county at large. 

It is ſaid the perſons diſſatisfied ſhould have 


taken the courſe of appealing. If in truth they 


had not taken that ſtep at all they might be juſ- 


tified, by the open partiality of the majority of 
magiſtrates: For how could they reaſonably ex- 
pect juſtice from ſuch men? Complaints have 
been frequently made of the abuſes of theſe local 
and private juriſdictions. The preſent cauſe 
furniſhes an inſtance of them ſo glaring, as to 


make a proper ſubject for applying to the legiſ- 


* 2 Salk, 526. 


lature 
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lature to amend the law, and to permit appeals 

from all poor-rates to the county ſeſſions. It 

would be a taſk honourable to this Committee, 
nd well worthy of their undertaking (F.) 

But in point of fact the petitioners did appeal. 
The circumſtances of the appeals at the Mid- 
ſummer ſeſſions, 1785, and thoſe following when 
the rate was quaſhed, carry convincing proof of 
partiality and fraudulent deſign, in the overſeers 
and magiſtrates, It was admitted that full no- 
tice was then given of the appeals, and it was 
proved that the overſeers might have got coun- 
ſel to attend. Then one of the magiſtrates him- 
ſelf ſuggeſts to the party, to aſk for an adjourn- 
ment, and it is immediately granted upon the 
molt trifling pretence. The ſubſequent quaſh- 
ing of the rate, for which they ſeem to have 
made a merit of doing right at laſt, was not only 
contrary to law (as the counſel are forced to ad- 
mit) (D.) but a further proſecution of the ſame 
deſign. In order to avoid the neceſſity of doing 
Juſtice to the ſeveral appellants, upon inquiring 
into their rateability, the counſel for the pariſh 
officers was inſtructed to bring on that appeal 
firſt, (the Vicar's) which might furniſh them with 
a plauſible pretext for quaſhing the whole rate; 
and he took that courſe. Another appeal which 
went upon the ſame ground, and which it was 
apprehended might have had that effect, was there- 
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fore withdrawn on the part of the appellants; bu: 
it was in vain. By quaſhing the whole rate, the 
magiſtrates knew, that they ſhould not only pre- 
vent the appellants from being rated, but like- 
wiſe leave the, pariſh without any rate ſubſequent 
to that of april, 1784; the effects of which they 
had already experienced in their favour, 

It has been ſaid, that if magiſtrates act crimi- 
nally or corruptly, application ſhould be made to 
the Court of King's Bench againſt them ; as if 
that were the only remedy for their injuſtice, and 
their acts were valid notwithſtanding. But there 
is a great difference between criminal and civil 
fraud. The latter is ſuch as affects only civil 
rights, and may be imputed to a man without 
the imputation of ſuch guilt, as leads to any pu- 
niſhment by law. The evidence of it here, has 
not been followed up to- criminate the perſon, 
but only in order to vitiate the tranſaction itſelf. 
If it had been otherwiſe, the Court would not 
have permitted the pariſh officers to be examined 
in order to accuſe themſelves. | 

It has been contended, that the Court of King's 
Bench never inquire into the extrinſic circum- 
ſtances of a rate, and whether it is fair or not; 
and the Weobly cafe is ſaid to contain this doc- 
trine : From whence it is inferred that the elec- 
tion court ought not to make ſuch inquiry, But 
this makes one of the ſtrongeſt arguments for 

Its 
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its becoming an object of this juriſdiction. If 
the common-law courts will not inquire into 
election frauds, are they to go unpuniſhed and 
be effectual? The inference ought to be, that 
the law courts leave them to the election judi- 
cature, as peculiar to it. The Commons, in the 
caſe of Aſhby and White, reſolved that the Court 
of King's Bench cannot try the right of voting; 
conliſtently with which reſolution, the committees 
of election are now the only tribunals, where that 
right can be effectually tried and determined. 
Before the ſtar. 17 Geo. II. ch. 38. there was 
no remedy to be had at the Seſſions, for him who 
was not rated ; 2s the caſe of a perſon aggrieved 
by not being charged with a tax, had not formerly 
occurred. Now if a rate be concluſive (and the 
law 1s the fame fince as before the ſtatute, in 
this reſpect) if the ſubſtantial inhabitants of a 
town were omitted, and the beggars inſerted in 
it, and the former had not complained, there 
was no redreſs to be had in the ordinary courſe 
by appeal ; and therefore, according to the ar- 
gument, the election muſt be determined, and 
the election court concluded by ſuch a rate: i. e. 
if only two men had been rated, they would 
have choſen the members of parliament. But 
can ſuch a principle be received in this tribu- 
nal? When elections were tried in the Houſe, 
redreſs was obtained there againſt theſe frauds. 
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It never was contended that the juriſdiction of 
the Houſe, or of the election committees, was 
at all diminithed or affected by the ſtatute laſt 
mentioned. Neither can a ſuperior juriſdiction 
be taken away but by expreſs words. But it is 
maniteſt that nothing in this ſtatute was intended 
to have ſuch an effect, or can lead to ſuch a 
dangerous conſtruction. | 
The counſel for the ſitting members have ar- 
gued, that the Committee is to judge as a court 
of appeal from the returning officer; and that 
be ought not to have received evidence of cir- 
cumſtances againſt the rate, The latter poſition 
might be denied, but it is not neceſſary, as the 
former cannot be maintained. The duty of a 
returning officer is to take the votes; but this 
Court is to try and determine the whole merits 
of the election. Votes are often received upon 
petition, which a returning officer would be juſ- 
tified in rejecting: As in the caſe of freemen 
who have been improperly refuſed admiſſion to 
their corporations, having inchoate rights. A 
returning officer might be juſtified in not con- 
ſidering them as freemen, yet the election court 
would receive their votes. Still they would not 
be complete corporators, 1. e. the Committee 
could not put them on the corporation books, 
or give them admiſſions. So in this caſe, they 


cannot order perſons to be rated, although they 
ſhould 
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ſhould think they ought to have been fo, and 
that their votes ſhould be added to the poll as 
{cot and lot men. 

The caſes of St. Ives and Peterborough are 
relied upon, as favouring the oppoſite argument. 
Yet in both the principle was admitted, that rate- 
ability might be the rule of evidence, if the rates 
were unfair: But in the former no proof of this 


was offered. Here it has been ſatisfactorily prov- 


ed. All that can be ſaid of the Peterborough 
caſe 1s, that the evidence there was not thought 
ſufficient to prove the miſconduct of the officers. 
But the facts here proved are of a very different 
fort, and prove a much ſtronger and ſyſtematic 
partiality, amounting to corruption. In theſe 
caſes, the queſtion is of fact merely, which is 
always determined by a great variety of circum- 
ſtances, in which the credit and demeanour of 
witneſſes are an eſſential part. In the preſent 
caſe, the behaviour of the witneſſes has been ſuch, 
as to carry convincing proof againſt themſelves *. 
The determination in the Peterborough caſe was 


a verdict of fact, and as ſuch might have been 


* It was manifeſtly ſo, As ſoon as the town-clerk and 
Weſt had been examined, the Chairman informed the coun- 
ſel, that the Committee were ſatisfied in reſpect of the miſ- 
conduct of the officers : But upon the reſiſtance of the coun- 
ſel for the fitting members to this opinion, as formed ex 
parte, the examination was carried to greater length. 
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perfectly juſt. In the preſent caſe, upon a dif- 
ferent ſet of facts, a contrary verdict may be as 
juſtly formed. The queſtion of Milborn Port 
had nothing to do with rateability. Neither 
party had any intereſt to inſiſt upon that. The 
deciſion was, that a man ſhould not lofe his vote, 
if properly rated and paying in fact; although 
upon a legal inquiry, it ſhould tuzn out that the 
overſeers were not legally appointed, and could 


not make a rate. The counſel] on the other 
fide might have acded the ſecond caſe of Mil- 


born Port in 1781 to their caſes, as the ſame 


fort of queſtion occurred then“. But the reſo- 
lution upon it, was no more than a repetition of 
the principle that determined that of St. Ives. 

The 


* This caſe is reported by Mr. Philipps. The point 
referred to is this: The petitioners objected to a voter regu- 
larly rated, as having a fraudulent and occaſional occu- 


pation of the tenement for which he voted. Two quarter- 


ſeſſions had intervened between the publication of the rate, 
and the election, without any appeal reſpecting the voter. 
The argument for the objection proceeded on the compe- 


teney of the Court to inquire into the fraud, on two grounds: 


One, that election fraud was peculiar to the juriſdiction of 
the election court, whenſoever it might be involved in the 
merits of an election; without regard to the inſtitution of 
the court of quarter ſeſſions, or the appeal to it. The other, 
that a candidate who was ignorant of the circumſtances, could 
not be barred by the limitation impoſed upon that mode of 
proceeding ; and had no remedy but upon the trial of his pe- 

ti1t10n. 
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The Mitchell caſe was the ſame *. In neither 
of them was there any evidence offered, of 
abuſes committed in making the rates. They 
only ſerve to eſtabliſh the authority of a rate 
fairly made, and not appealed from. 

On the other hand, in the caſe of Seaford in 
1775 (J Doug. elect. 45, &c.) upon the ſame 
fort of queſtion, a different judgment was given 
and evidence of rateability was received, without 
any objection even from the counſel for the ſit- 
ting members, upon flighter evidence againſt 
the rates than has been produced now. 

The caſes of Derby + and Cardigan + in 1775, 
and of Coventry I in 1781, eſtabliſh this prin- 
ciple, that where men have been unlawfully de- 
prived of the means of acquiring that ſtation, to 
which the right of voting is annexed ; or have 
been in the ſame manner placed in that ſtation, 
the deprivation or poſſeſſion ſhall in neither caſe 
avail the party, againſt him whoſe franchiſe has 
been injured thereby. 


tition. The Court reſolved, That as no evidence auat offered 
to prove the criminal partiality of the everſeers, they would nat 
admit evidence to ſheww that the water had not a rateable occu- 


pation. See Phil. Caf. p. 254—273- In another caſe, how- | 


ever, of the ſame year, the arguments upon a fimilar queſ- 
tion were more ſucceſsful, (H.) 

See Vol. I. p. 82. 

+ Doug. elect. + See the point Rated in vol. 2. 
pa. 341, Zo : 
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n The counſel for the fitting 
eply for the ; 
Sitting Members. members obſerved in reply, 
T hat they did not ſhrink from 
their poſition, that the actual participation in the 
public burthens, made the rule to guide in this 
queſtion; becauſe it. was now eſtabliſhed, that cin 
rated and paying, was the only legal evidence of 
that fact: It was therefore not merely evidence 
of the right, but an eſſential part of it. That 
it does not neceſſarily mean the time of an elec- 
tion: As where alms diſqualify, the objection is 
not made to the receit at the time of the elec- 
tion, but that the voter is in a courſe of receiving 
alms; of which, any receit within the year i; 
evidence. : | 

That there was no juſt reſemblance between 
the caſes of ſcot and lot, and of corporate rights, 
as to the preſent ſubject: Becauſe perſons who 
claimed the latter from inchoate rights, poſſeſſed 
them abſolutely in their own perſons, without 
depending on the diſcretion of others. But that 
the law had veſted in the pariſh officers a right 
to judge, according to legal diſcretion, who were 
fit to be rated; or, in other words, who ought 
to pay ſcot and lot. 

That whatever political or conſtitutional ob- 
jections there might be, to the inſtitution of theſe 
local and confined juriſdictions, as long as they 
were eſtabliſhed by law, they muſt be judicially 

reſpected, 
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reſpected; and this Court could not judge of 
what might be beſt, but of what was law, and 
muſt decide accordingly. That other conſide- 

' rations might be proper for the members of it, 
in their legiſlative capacity in parliament, but 
not on the ſear of judgment. (F.) 

That the argument drawn from the times of 
making the rates, and the particular circum- 
ſtances of that in october, 1783, would have 
little weight, till it could be ſhewn that the rates 
would have been different, if made at any other 
times; or that the rejected voters would have 


y been rated in them. Whereas they were omitted 
; in all. And with reſpect to the near approach 
| of the Seſſions to the making them, it had pro- 
n duced no inconvenience to the appellants; for 
55 it had not obſtructed their appeals. With as 
0 little foundation was the reflection caſt upon the 
d ſtations of the overſeers; becauſe cuſtomhouſe 
at officers were neceſſarily the inhabitants of ſea- 
at ports, and could not excyſe themſelves from 
ht pariſh offices: That in proportion to the ſmall- 
re neſs of the place, the duty would be confined to 
ht a few, among whom, perhaps, the cuſtomhouſe 
officers might be the moſt ſubſtantial. 
b- That it had. not been eſtabliſhed in Tawney's 
ele caſe, as the counſel would infer, that theſe rates 
ey tor payment of paſt expences were illegal; nor 
ly was the law ſo underſtood. In that caſe the 
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overſeer, after the expiration of his office, ap- 


plied to the court for a mandamus to make a 
rate for his expences, and the Judges held that 
they could not compe! the pariſh to make a rate 
for this purpoſe : But they ſaid nothing, imply- 
ing that a rate might not have been made for it. 


On the contrary, the reaſon given was, © You 


ſhould have made a rate in your own time, 
The Court cannot aſſiſt you now.” 

That the great increaſe of the pariſh debt, was 
partly owing to the expences incurred in defend- 
ing the appeals; and therefore the appeilants, 
who had been the cauſe of it, had no reafon to 
complain. That the fear of ſtill adding to the 
expence by freſh litigation, might have induced 
them to make rates leſs frequently, and would 
be a juſt reaſon for this conduct. 

That the refuſal to adjourn the appeals to an 
early day, was a neceſſary act of law required by 
the ſtatute ®, which directed the juſtices, when 
reaſonable notice ſhould not have been piven, to 
adjourn the appeal to the next Quarter S2ffions. 
That an adjournment, as ſuppoſed in the argu- 


ment, would have been an adjournment of the 


feme ſeſſions, and therefore not to the nex!, as 
the law directed. 


* Sect. 4. of 17 Geo. II. ch. 38. 
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The Committee reſolved, 
That the counſel for the petitioners might proceed 
pen the evidence of rateaglity. / 
This was accompanied with an inſtruction, 
To prove firft, That the rejected voters had en- 
deavoured, by due diligence, to get on the rate, 


[In the courſe of the preceding argument, 
one of the counſel for Flood and Parſons; who 
ſpoke for the petitioners, took a, more extenſive 
ſcope, and endeavoured to eſtabliſh the follow- 
ing poſitions; which I have thought better to 


place by themſelves, as being diſtin& and un- 


connected with the others, in which both counſel 
concurred, 

Firſt, that the poor's rate is only evidence of 
the right of voting by payment of ſcot and lot; 
does not give or create that right, and therefore 
cannot be concluſive evidence of it. 

Secondly, that there were no authorities in the 
law of elections, to have prevented the Commit- 
tee, in this caſe, from receiving other evidence 
of the right. : 

Thirdly, that if there' were ſuch authorities 
for ſome other boroughs, yet the right of elec- 
tion at Seaferd would not be affected by them. 

Fourthly, that if all theſe propoſitions were 
falſe, ſtill the peculiar circumſtances of the rates 
in queſtion rendered them of no authority. To 

G 4 which 
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which laſt propoſition the arguments above re- 
ported relate; and I avoid entering into the 
particular illuſtrations of the others, together 
with the obſervations in reply to them, becauſe 
it was manifeſt, that the Court formed their 
opinion ſolely upon the laſt. The reader may 
ſee ſome remarks upon the ſame ſubject, well 
deſerving his conſideration, in Mr, Douglas's 
notes, vol. 1. Þ. 140, 141. and vol. 3. p. 126, 


143. Notes B and H *.] 


After the above reſolution was given, the 
' counſel for Webſter and Alves proceeded in their 
caſe; and after calling a witneſs, to eſtabliſh the 
vote which had been rejected on account of 
alms, produced evidence upon the vote of 
Hugh Haine, who had been rejected becauſe 
not rated, After the examination of one wit- 
neſs, it appeared that ſome members of the 
Court conceived, from the courſe taken by the 
counſel, that they miſunderſtood their reſolution. 
The counſel were deſired to withdraw, and after 
ſome deliberation, the Committee upon their 
return informed them, that they had paſſed the 
following Reſolution : 

That the counſel be permitted to argue, That it 
is not neceſſary, that the rejected voters ſhould have 


See alſo Note (G) upon this caſe, 


taken 
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taken any ſteps to be put on the rates: Or if it is 
admitted by all parties, that ſome ſteps are neceſſary, 
that they be directed to argue, what are the neceſſary 
Jeeps. | 

The counſel for the petitioners hereupon re- 
curred to their former arguments, the ſubſtance 
of which they repeated and inforced, to ſhew, 
That the firſt reſolution would be nugatory, if it 
were to be ſo circumſcribed : That by permitting 
other evidence than the rate to eſtabliſh a voter's 
title, the rate had been declared inconcluſive : 


That the petitioners could not but infer, that 


this judgment had paſſed upon the principle ad- 
vanced on their part, that the rate had been viti- 
ated by the fraud and partiality with which it 
was made; and therefore it would be uſeleſs and 
inconſiſtent, to look to that in any manner, o 

to conſider a vote to be at all ſtrengthened by 
adhering to it. They contended generally, that 
all who were within the deſcription of the right 
of election, at the ee of the writ, might prove 
their right, without referring to this rate, 


The counſel for the ſitting 8 
members argued as follows: 

The method of proceeding 
for thoſe who complain of the poor- rate, either 
by being wrongfully inſerted in it or omitted, is 
preſcribed by the ſtatutes 43 Eliz. ch. 2. and 


17 


Sitting Members. 
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17 Geo. II. ch. 38. This is by appealing to the 
ſeſſions, i. e. to the next ſeſſions. And it has 
been determined that the grievance is by the 
aſſeſſment, and not by being called upon to pay 
the charge. Therefore the legal remedy is to 
appeal to the ſeſſions, next after the publication 
of the rate or aſſeſſment. Another method is 
open to parties where no rate is made, which is, 
to apply to the court of King's Bench, for a 
mandamus to the pariſn officers to make one, 
if wanted. The petitioners alledge that they 
ſhould have been duly rated, but for the miſcon- 
duct of the overſeers: Therefore they ought to 
ſhew that they have purſued the legal ſteps for 
the purpoſe ; or that there was no time for it, by 
appeal or otherwiſe, before the prefenting of the 
petition. It cannot be proved that a rate is bad 
for the omiſſion of certain perſons, unleſs thoſe 
perſons did all that was incumbent on them, to 
make the overſeers do their duty. 

It is ſaid that by requiring this, the party has 
no advantage from the proof of fraud in the 
rate. But he has manifeſtly this advantage, 
namely, that, without attempting ſuch proof, 
he could not have been permitted at all to give 
evidence of his caſe. 


* See the caſe of che King and Micclefeld, B. R. Hil, 
2 5 Geo. III. 
: It 
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It was ſaid in the former argument, that a 
rate ought to have been made in the ſummer of 
1784 for the neceſſities of the pariſh, and the 
petitioning voters ought to have been charged 
in it, or they might have appealed then. This 
depended intirely on the diſcretion of the over- 
ſeers. If the petitioners had thought otherwiſe, 
they might have moved the court of King's 
Bench for a mandamus to them to make a rate: 
Their not doing this was their own default. 

The rate of april 1785 was ſubſequent tg 
the election; therefore cannot be recurred to as 
a guide for the returning officer, at a time when 
the former rate ſubſiſted. That former rate 
therefore muſt be adhered to, (ſubject to the con- 
ditions impoſed by the Court,) for deciding who 
were intitled to vote at the teſte of the writ, if 
rates are to have any effect in a ſcot and | tot 
borough. 


The counſel foe the petition- Reply for the 
ers replied in the following Petitioners. 
manner : 

The queſtion is, whether an a& done for a 
bad purpoſe ſhall anſwer that purpoſe; or whether 
the party ſupported by the magiſtrates and pa- 
riſh officers, ſhall take advantage of their own. 
wrong; for a man is reſponſible for the act of 
thoſe in whoſe right he ſtands, The firſt reſo- 
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lution neceſſarily agrees to the poſition, that they 
have done wrong. But the ſecond ſeems to pro- 
ceed upon another conſideration, namely, that 
though they have done wrong, thoſe who com- 
plain ſhould prove that they have done right. 
But it is to be conſidered firſt, that the wrong 
ſuppoſed, impeaches the ſubject of the preſent 
cauſe, the rate itſelf: And when this is ance 
eſtabliſhed, it cannot be neceſſary to go further. 
The petitioners do not apply for any extraordi- 
nary help from juſtice, but to proceed in its re- 
gular courſe, When men apply to the court of 
King's Bench for leave to uſe its extraordinary 
power of proſecution, the Judges require fatis- 
factory proof that all is right, on the part of the 
proſecutor : And if that is not given, the pro- 


ſecution is left to the ordinary courſe. But the 


proceedings here are in the ordinary courſe of 
juſtice; and an election committee is the only 
court where election fraud is cognizable. There 
can be no recourſe, as in the caſe of an infor- 
mation being refuſed in the King's Bench, to 
any other means of relief. | 

The counſel for the fitting members have ar- 


gued, that the rate is gſential to the right. If 


this were true, then there could be no electors 
when there is no rate; which is a poſſible caſe. 
But the repreſentation of a borough, and the 
right of election, would ſubſiſt and be exerciſed 


in 
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in that caſe; which proves unanſwerably the fal- 
lacy of that argument. 

If the Court ſhould now think the petitioning 
electors ought to have done more, their time has 
been miſ-ſpent in receiving the evidence given; 
for it was propoſed and objected to, upon an im- 
plied admifiion in the arguments of both parties, 
that the concluſion muſt be, to receive the evi- 
dence of rateability generally, if at all. It was 
never contended or thought of in any former caſe, 
that if abuſes in making the rates were proved, 
it would be requiſite to prove further, the regular 
ſteps of application to be rated, refuſal, appeal and 
ſo forth; which courſe would be ſufficient to let 
in the evidence, where a rate was fairly made, and 


no partiality proved. The caſes of St. Ives and 


Peterborough, and the reſt, are as ſtrong for the 
petitioners upon this point, as they could wiſh. 
But the caſes of Cardigan and Coventry extend 
much further. According to them, the petition- 
ers might object to the perſons rated, and call 
upon them to prove their rateability ; as their 
right depends upon an inſtrument fraudulently 
made, 

Not only in the cafe of Seaford in 1775, but 
alſo in that of Bedford in the ſame year (2 Doug. 


elect.) a contrary doctrine to that now contended 


for prevailed. The reaſon for requiring theſe 
previous ſteps in election proceedings, mult be 
4 founded 


94 . 


fonnded on the ſuppoſed expediency, of purſuing 
the ordinary courſe of law for relief, in the firſt 
inſtance. Upon the ſubject of corporate rights, 
this courſe is to the court of King's Bench. In 
them therefore it is as neceſſary to apply to 
that court, againſt the acts of corporations, as 
it can be to appeal to the ſeſſions upon rates, 
Both cafes depend upon the fame principle. 
Yet in the Bedford Committee, objections were 
received againſt the right of freemen, who had 
been many years in poſſeſſion of their franchiſe, 
without any attempt made againſt them at law; 
and the counſel on the other ſide never thought 
of oppoſing it. | 
The methods of appeal provided in the ſta- 
tutes mentioned, have nothing to do with elec- 
tion rights; they were intended ſolely for pa- 
rochial regulations. Ir is therefore idle to refer 
to them upon the preſent ſubject. Even the 
counſel on the other ſide ſeem to admit it, in 
another part of the argument, when they ſay, 
the court of King's Bench, in purſuing thoſe 
regulations, will not attend to parliamentary ob- 
jects. Neither would a motion for a mandamus 
procure a remedy for ſuch an object; for the 
Court would not grant it for a rate, if the pariſh 
officers ſhould alledge, that they were not in want 
of money for the poor. In the preſent caſe an 
application for it would have failed. 
| Admitting 
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Admitting the principle, that the judgments 
of courts of competent juriſdiction are to be re- 
ſpected implicitly, ſtill it is competent to parties 
to object to them for fraud. In the caſe of the 
Dutcheſs of Kingſton, the ſentence of the ſpiri- 
tual court was ſet aſide for fraud. Yet ſuch a 
judgment was certainly of higher authority than 
a poor-rate. The argument on the other ſide 
ſuppoſes the paper in queſtion to be a rate. So 
an uſurious bond, a cancelled note, are a bond 
and note in name and fact, but not in law. 

The rate of april 1785 is intitled © Second 
rate to defray expences &c. from Eaſter 1784 
to Eaſter 1785.” Now Eaſter in the latter year 
was on the 26th of march; therefore before the 
election. And this latter rate relates to the ſtate 
of the - pariſh, in the ſecond part of the year. 
Therefore the rate of april 1784 cannot be fo 
proper for the election, as the ſubſequent one. 


And if any rate is to have authority for this 


purpoſe, it ſhould be the latter. But at leaft 
it muſt deſtroy the effect of the former, as a 


ſubſiſting rate. Againſt this rate the petitioners 


did appeal. If an election were to happen now, 
while the rate of the current year is /ub judice, 
and the laſt rate quaſhed, according to the po- 
ſition of the oppoſite counſel, the election muſt 
be determined by the rate of 1784. This would 
be the rule for a courſe of many years, if the 
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overſeers make bad rates that are always to be 


quaſhed. It would be the ſame ten years hence; 
which 1s abſurd, and proves that in ſuch caſes, 
a rate ſo circumſtanced cannot be the rule to be 
followed. 


The reſolution. of the Court upon the above 


arguments was delivered in the following words: 


The counſel having been permitted, by a former 
reſolution, to go into the queſtion of rateability ; and 
having been at the ſame time told by the Chairman, 
that it was neceſſary firſt to prove, that the rejected 
voters had done every thing in their power to pet 
upon the rate, The Committee having heard the mat- 
ter fully argued, have reſolved, That it is their 
opinion, that the rate of april 1784 is the rate by 
which this election muſt be governed. 

They are likewiſe of opinion, That the rejected 
voters have not uſed all due diligence on their parts, 


or complied with all the fleps required by law, fo 


as to intitle themſeFves to be put upon the rate. 
And therefore that the counſel for the petitioners bs 
not now permitted to go into the queſtion of rate- 


ability. (H.) 


The counſel for Webſter and Alves, hereupon 
proceeded with the vote of Hugh Haine, and 
tendered evidence to ſhew, that he was tenant 
and occupier of the houſe for which Newman 

was 
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was rated in the rate of 1784; againſt which 
aſſeſſment Newman appealed, as before men- 
tioned, as being unduly rated, inſtead of Haine. 
The latter did not appeal. 

The counſel for the fitting members objected 
to this evidence; contending, That as Haine had 
taken no ſteps to get on the rate, he was pro- 
ſcribed by the determination of the Court : That 
the proceeding upon Newman's appeal was pe- 
culiar to himſelf, and for his own relief from a 
charge, without any relation to Haine. 

To this it was anſwered, That the appeal of 
Newman was, in ſubſtance, that of Haine, and 
two appeals on the caſe might juſtly have been 
charged with vexation : Becauſe the act 17 
Geo. II. ch. 38. 1. 6. directs the juſtices, upon 
appeals againſt a rate © to amend the ſame, in 
ſuch manner only as ſhall be neceſſary for giv- 
ing ſuch relief.” That the juſtices, therefore, 
muſt have ordered Haine to be rated, if they 
had thought Newman ought not to have been; 
becauſe the ground of the appeal was, that 
Newman was not the occupier of the houſe, 
but Haine. That this appeal having been re- 
ferred to the opinion of the court of King's 
Bench, upon a ſpecial caſe, was /ub judice at the 
time of the election; becauſe the proceedings 
there were a compromiſe between the parties, 
to prevent expence, without diſcuſſing the merits 
Vor. III. H of 
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of the caſe: That it was therefore open now to 
the examination of the Committee. | 
The Committee reſolved, 

That the petitioners might proceed upon the evi- 
dence of Haine's vote. 

Having concluded it, they offered evidence 
to eſtabliſh four of their votes, as conſiſtent with 
the order of the Court, of perſons who had ac- 
quired rateable property in Seaford, Fn 
to the rate of april 1784. 

8 The firſt caſe, that of EY: Rev, 
T. Evans, Thomas Evans, the Vicar, was lated 

to be thus. He had been for ſome 
years vicar of Seaford, but reſided on his curacy at 
Cuckfield, about twenty four miles off, and kept 
a curate at Seaford, But an action having been 
brought againſt him for non-reſidence at Seaford, 
he took a houſe there in the beginning of the 
ſummer of 1784, and came to reſide in it. He 
had before let his tythes to the ſeveral tenants of 
the farms, and they were aſſeſſed to the poor re- 
ſpectively for them; but now he gave notice that 
he would take them into his own hands. He 
hkewiſe gave notice to the pariſh officers, of his 
coming to reſide at Seaford, and deſired to be 
rated in future for his tythes. This was previous 
to the rate made, but not confirmed, in june 
1784. He was omitted, notwithſtanding, in the 
next rate of 1785 ; againft which having appealed, 


AS 
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as before mentioned, the rate was quaſhed for the 
omiſſion. He was rated in that of january 1786. 

The fitting members oppoſed the producing 
evidence to eſtabliſh this vote, as being excluded 
by the reſolution of the Committee. 

The counſel for Webſter and Alves contended 
that the caſe was a neceſſary exception to it; ar- 
guing thus: 


The reſolution is ſatisfied by Gong be Ya. 
admitting that the rate of 1784 ger and Alves, 
ſhall govern, as far as in the 
nature of things it can. The vicar obtained his 
rateable property and reſidence at Seaford, ſub- 
ſequent to that period; from whence he derived 
the right of voting, as an incidental privilege, 
and the right to be rated. He could not poſ- 
ſibly appeal againſt the rate of april preceding, 
not having any right to be inſerted in it. There- 
fore the opinion that all due diligence has not been 
uſed, cannot apply to him : Becauſe that dili- 
gence muſt have been uſed, to intitle himſelf to 
have been put on that rate. The Court has ſo 
qualified its deciſion ; and therefore has neceſſa- 
rily. reſtrained it to circumſtances preceding, in 
which ſome of the ſteps required by law might 
poſſibly have been effectual. It cannot be un- 
derſtood to require an impoſbility. 

Mr. Evans applied to be rated, when the firſt 
rate after his reſidence was known to be in 

1 contem- 
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contemplation, and appealed againſt the firſt 
that was actually made. When Mr. Stone re- 
fuſed to allow the rate of june, why did not the 
overſeers compel him by mandamus to fign it? 
They might have obtained it for aſking, accord- 
ing to the Dorcheſter caſe “. But it is not clear 
that Evans could, becauſe he could not know 
the circumſtances that made it neceſſary, as 
they did. This then was another wilful default 
in them. 

If the Committee ſhould exclude the evidence 
of this caſe, they muſt accede to this poſition, 
That no inhabitant houſeholder of Seaford, who 
became the occupier of rateable property there, * 
after april 1784, and before the laſt election, 
was capable of voting thereat, unleſs he had pre- 
viouſly applied to the court of King's Bench, 
for a mandamus to the pariſh officers, to make 
a rate for relief of the poor. No other ſtep 
could have been taken by ſuch perſon, that 
might by poſſibility lead to an aſſeſſment, that 
was omitted by the Vicar. | 

Admitting, for argument's ſake, that he could 
have obtained the mandamus, it is a taſk that 
never was required before, upon any election trial; 
perhaps never thought of. But if there was no 
reaſonable chance of obtaining it, it would be 
molt unreaſonable to require ſuch proceeding : 


See Stra. 393. and before, pa. 65. 
Far 
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For to apply to the court of King's Bench, for 
the ſake of being refuſed, would be abſurd and 
impertinent. Now the writ of mandamus is a 
prerogative writ, which the court exerciſes diſ- 
cretion in granting, according to circumſtances. 
Lord Hardwicke, in the caſe of the King and 
Wheeler, * ſays, © The reaſon why we grant 
theſe writs, is to prevent a failure of juſtice, and 
for the execution of the common law, or of 
ſome ſtatute, or of the King's charter ; and ne- 
ver for a private remedy to the party.” But 
Evans could not alledge any failure of juſtice, as 
the ground of his application; that the poor 
wanted proviſion, or the pariſh officers a ſupply 
of money. He muſt have ſtated the truth of 
his caſe, from whence it would have appeared 
to be merely in order to be aſſeſſed himſelf, for 
the ſake of voting: A caſe upon which the 
court will not interfere. Or they might have 
given another concluſive anſwer, namely, that 
the court never order particular perſons to be 


inſerted in a rate; therefore the mandamus 729 


make a rate merely, would afford no ſpecific re- 
medy to the party. And this reaſon 1s applicable 
to the expreſſions of Lord Mansfield, in Barker's 
caſe, I in which he uſes arguments to extend 
the application of the mandamus, as much as 


Rep. temp, Hardw. 99. + 3 Burr. M. 1267. 
1 | poſſi- 
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poſſible. Following the language of Lord Hard- 
wicke, he adds, © Therefore it ought to be uſed 
upon all occaſions, where the law has eſtabliſhed 
no ſpecific remedy, and where in juſtice and good 
government there ought to be one.” In 4 Com, 
Dig. 210. it is ſaid, © It does not lie to do an 
act, which the party may do or not, at his diſ- 
cretion.” © Nor to overſeers to make an equal 
rate,” as reſolved in 4 Burr. M. 2290. in a caſe 
from Canterbury in 1769. If it were even grant- 
able for the ſecurity of every private right, Evans 
could not ſhew that ground for it: For the 
Judges would ſay “it is no right, but a charge; 
the right of voting may never be exerciſed. 
Or if wanted, that belongs to another juriſ- 
diction.“ | 
Further, the. zaking ſteps to be rated, cannot 
mean more than the ordinary courſe of law : But 
the application for a writ of mandamus, is an ex- 
traordinary one. | | 
But it is not neceſſary to conſider the caſe ſo 
minutely, for the general circumſtances of it are 
ſufficient. The Vicar became an inhabitant after 
the rate, The whole town might change in the 
courſe of a year: At leaſt, in contemplation of 
law, it is not very improbable that the greater 
part of twenty five families (the whole number 
rated) might leave it, before a new rate ſhould 
pe confirmed. Then is the repreſentation in 
| parlia- 
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parliament, the moſt valuable article of the con- 
ſtitution, to be left to the abuſes and corrupt 
ſchemey of ſuch men as manage the rates of Sea- 
ford? Or is it to be expected, that men in that 
rank of life which makes the- majority in a ſcot 

and lot borough, are always to be on the watch, 

to preſerve a due execution of the law; or to 
bear the expence of ſupporting extraordinar ß 
proſecutions, whenever it is neglected or per- 
yerted ? 
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The counſel for the ſitting 
members anſwered the above 
arguments in the following 
manner: 

Admitting that the rate of 1784, applies only 
to thoſe who at that time poſſeſſed rateable 
property in Seaford, Evans is excluded; be- 
cauſe, as Vicar, he had glebe and tythes: And 
although they were let, it does not alter the 
caſe; for it has been determined that the Parſon 
is, to this purpoſe, the occupier *, and might be 
rated for them. The argument on the other 
fide ſuppoſes the right of voting here, to depend 
altogether upon the rate ; whereas 1t is twofold. 
A man mult be likewiſe a houſekeeper, to which 
an aſſeſſment to the poor gives no title. There- 


Counſel for the 
Sitting Members, 
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fore, although the Vicar could have no right to 
vote before 1784, yet he had a right to be in- 
ſerted in the rate. And upon this principle, the 
reſolution applies as much to him as the others. 
But if it were otherwiſe, the deciſion that the 
rate of that year muſt govern the election, poſi- 
tively excludes him, unleſs he can prove that 
he took the proper ſteps to be rated. 

On the other hand, they ſay, he applied to 
the pariſh officers : But he ſhould have followed 
up that application by due courſe of law, and 
have moved for a mandamus to them to make 
a rate; or to have compelled the magiſtrates to 
allow that, which was made in june. It has been 
contended, that, under the circumſtances of the 
caſe, the court would not have granted the 
writ. But in modern times, it has been conſi- 
dered almoſt as a matter of courſe to grant it, 
where any reaſonable ground of application 
appears. The debts of the pariſh required 


"a rate: That would have been a ſufficient 


cauſe. The rate made in june was laid aſide 
(as they fay) for election purpoſes. If ſuch a 
fact had been ſtated in the court of King's 
Bench, the Judges would have been anxious to 
interpoſe their authority, to correct the abuſe, in- 
ſtead of evading the ſubject as a parliamentary 
one. It would fall exactly within the rule laid 
down by Lord Hardwicke in the caſe cited; for 

there 
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there would be a failure of juſtice without it. 
The petitioners ſuppoſe the Court to be unwil- 


ling to intermeddle, where thoſe queſtions ariſe: 


But no cauſes are more frequent than thoſe upon 
mandamus, and quo warranto information, in cor- 
poration rights, which have no purpoſe to ſerve 
but that of an election to parliament. Indict- 
ments for election bribery are likewiſe tried in 
that court. In the caſe of Midhurſt, Wilſ. 28 3. 
the mandamus was granted expreſsly, in order 
to give the party a right to vote for member of 
parliament. (I.) 

The petitioners wiſh to extend the juriſdiction 
of the election court, over every ſubject that re- 
lates to elections. But if the rights of individu- 
als are to be governed and protected by the 
rules of law, they will be ſafer under the pro- 
tection of Weſtminſter-hall, than that of the 
privileges of parliament. The very making of 
the fourth ſection of ſtat. 17 Geo. II. ch. 38. 
proves, that the legiſlature thought there was 
no remedy, for perſons left out of a poor- rate to 
ſerve election purpoſes, not even upon the trial 


of the election; and that no court of juſtice 


could give relief in ſuch caſe. Elſe why does 
that ſtatute give the appeal to the ſeſſions ? 
The legiſlature, by eftabliſhing that mode of 
proceeding, intended it to be purſued. 


It 
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It is true, that the Vicar could not have got 
his name inſerted in the rate of april, for the 
houſe he took in may: But the point is, that 
he failed, in not taking proper ſteps to. obtain a 
rate afterwards, or an alteration of the former 
rate, in reſpect of that rateable property which 
he poſſeſled previous to it. The hardſhip of his 
caſe, is no other than falls upon all perſons who 
come within legal limitations. A corporator, 
made within the year, is in the ſame ſituation. 


The Committee reſolved, 
Thet the pelitioners ſbould not be permitted to 
produce the evidence. (H. 


The reſt of the cafe of Webſter and Alves 
conſiſted altogether of matters of fact. They had 
produced evidence, to ſubſtantiate their objec- 
tions to the three votes of the ſitting members; 
and being prevented by the above reſolution, from 
eſtabliſhing any more of their own votes, con- 
cluded. The three votes which they propoſed 
to bring on with that of Evans, were not men- 
tioned after his caſe was rejected. 


The Court then called upon the counſel for 
Flood and Parſons to proceed upon their. caſe; 
and the ſitting members expreſſed a wiſh to hear 
it through, before they ſhould anſwer the ather 
party. The counſel for Flood and Parſons made 

no 
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no objection to this courſe. But on the next day, 
when they were expected to begin, they declined 
any further proceeding: Declaring that the opi- 
nions of the Committee already given, left them 
no proſpect of ſucceſs. They hoped however 
ſtill, that the Court might yet reconſider thoſe 
opinions, during the proſecution of the caſe of 
the ſitting members: And if they ſhould fee 
cauſe, upon further examination of the caſe, 
to think the rate of 1784 fo very bad and ille- 
gal, as not to deſerve the credit they had given 
it, they would then reſume the proceeding. 


The caſe of the ſitting mem- 
Caſe of the 

bers was ſtated to conſiſt, of a sitting Members 
defence of the three votes ob- 
jected to; and of objections to three of the vo- 
ters for Webſter and Alves. To two, as not in- 
habitant houſckeepers, and to one for having re- 
ceived alms. And they further propoſed to diſ- 
qualify ſome of the petitioners votes, for being 
bribed. 

The counſel for Webſter and Alves admitted 
that the objection of alms, and one of the other 
two objections, were ſeverally eſtabliſhed under 
the ſame circumſtances as they had proved, re- 
ſpectively, againſt two votes for the ſitting mem- 
bers, under ſimilar objections. They defended 

the other. Upon the ſubject of bribery wit- 
| 8 neſſes 
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neſſes were called, but nothing was made out by 


their evidence. 

I relate the concluſion of the cauſe thus ge- 
nerally, becauſe the Court gave no deciſion upon 
the particular votes, nor did their cafes depend 
upon any queſtion of law, The ſum of it was 
contended to be as follows, in the reply for the 
petitioners, with which (according to reaſonable 
inferences) the general determination of the 
Committee coincided, viz. 

That the votes for both parties were brought to 
an equality thus: By ſuppoſing both the votes mu- 
tually objected to, on account of alms, good; (or 
if bad, the conſequence would be the fame, as they 
were circumſtanced alike) and by ſtriking off the 
two, whom the petitioners contended to be not in- 
habitants, from the ſitting members, their fourteen 
would be reduced to twelve. Taking the one 
not inhabitant from the petitioners, and diſal- 
lowing the other objections againſt them, their 
eleven would become ten; to which, adding H. 
Haine, and the voter improperly rejected for 
receit of alms, both parties would have an equa- 
lity of twelve: Which would render it neceſſary 
to declare the laſt election void; the conſequence 
whereof would be, to order a new writ. 

On the 13th of march, the day after the coun- 
ſel finiſhed, the Committee determined gene- 
rally, 


That 
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That the laſt election was void. 

Of which the Chairman duly informed the 
Houſe ; and in conſequence thereof, it was there 
ordered, that a new writ ſhould be made out. 


The following ſeparate queſtions of evidence 
aroſe, and were decided in this cauſe. 


In the beginning, when the petitioners were 


going to prove the miſconduct affecting the rates, 


the town-clerk was queſtioned reſpecting the pro- 
ceedings at the Midſummer ſeſſions of 1785. 
The ſitting members objected, That no inquiry 
ſhould be made of circumſtances ſubſequent to 
the election; becauſe they could not affect the 
preceding election, or the rate that governed it. 
That the only fact to be proved, was the culpa- 
bility prior to the election. They objected fur- 
ther to the evidence, as tending to criminate the 
Juſtices: Becauſe they acted in a judicial capa- 
city at ſeſſions, and no imputation ought to be 
thrown out againſt them, in that ſtation, except 
in the regular courſe of law, by appeal from their 
judgments ; or by criminal proſecution for the 
miſdemeanor, -if they were guilty of any. 

It was anſwered, That the whole of the facts 
would prove a ſeries of miſbehaviour, connected- 
together in its different parts; that the latter re- 
ferred to the former, and one part would appear 
incomplete without the other. That the pro- 
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ceedings in queſtion originated before the elec- 
tion, and were carried into effect after it; and 
the beginning could not be underſtood, without 
tracing it on to the completion of the ſcheme. 
And beſides, the poor-rate was /#b judice, in 
conſequence of Newman's appeal, till after the 
election: After which, the petition to the Houſe 
of Commons was preſented, and was pending 
when the rate of 1786 was made ; which was, in 
law, the next (as the other had been quaſhed) to 
that of 1784. That it would appear, that the 
poor-rate quaſhed in 1785 by theſe magi- 
ſtrates, one of whom had been the returning 
officer, was a copy of that by which the poll was 
taken, That their judicial ſtation made their 
miſbehaviour more flagrant, and could not af- 
ford them a ſcreen to it. 
The Committee reſolved, 

That the counſel might proceed in the exami- 

nation. 


A witneſs upon the ſubject of bribery, was 
going to relate circumſtances of it, againſt Mr. 
Alves, previous to the general election, and ap- 
plicable to that. On the part of Webſter and 
Alves it was objected, That this evidence was 
incompetent, without connecting it with the 
ſubſequent election, now in diſpute. It was an- 
ſwered, that if there were no immediate con- 

nection 


| 
5 
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nection proved, it would ſtill be competent evi- 


dence; Firſt, becauſe the firſt election having 
been declared void, was no election in law; and 
this would be the election affected by that bri- 
bery, in contemplation of law. Secondly, be- 
cauſe it would be the duty of the Court, to judge 
how far the ſuppoſed bribery might have influ- 
enced the vote, upon the preſent election, con- 
ſidered as a ſecond election, and independent of 
the former : More eſpecially if it ſhould appear 
to be a corrupt contract, for the ſeat in parlia- 
ment, generally, without a view to the particular 
time. 
It was reſolved, 

That the counſel might proceed in the exami- 

nation. | 


The ſame witneſs was going to relate a fact 
of bribery, againſt a voter named Neville, by 
his own declaration. It appeared that he had 
taken the bribery oath, at the poll. It was ob- 
jected to this evidence, That his declaration not 
upon oath, was inadmiſſible againſt his oath-: 
And a caſe in point was read to the Court, from 
the minutes of the Shafteſbury- Committee in 
1781, in the caſe of J. Ellen, thus. This man was 
called, himſelf, to prove his own bribery; and that 
Committee reſolved, not to receive his evidence, 
to contradi& his oath. Then evidence of his 
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declarations being tendered, that was likewiſe 
rejected. 

It was anſwered, That a party might in this 
manner take advantage of his own wrong, by 
making one crime to ſanctify another; firſt bri- 
bery, then perjury, and puniſhment would be 
evaded: That the true objection would be to 
the credit, not to the competency of the evi- 
dence. 

It was reſolved, 

That the counſel ſhould not be . to pro- 

duce this evidence. 


| 

I 
The counſel for the ſitting members then pro- 
poſed to call Neville Himſelf, to prove his bribery. 0 
The others objected as before; and it ſeemed 
to be the general opinion of the Court, that this 1 
was involved in the deciſion upon the laſt queſ- 
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| 8 tion. The Chairman ſaid, it was unneceſſary to : 
hi argue the point. 2 
i ; The counſel for the fitting members then pro- tl 
i poſed to diſqualify a voter, for having offered to 8 
15 | bribe another. | 
1:3 On the other ſide, they contended that the T 
| 1 ſitting members had no right to go into this be 
| caſe, as their counſel had not ſtated any ſuch _ 
1 fact, as an objection to a vote, in the opening of 5 
their caſe. That it was a rule of practice, inva- 5 
riably adhered to, that counſel ſhould abide by th 
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the opening of their caſe; as that contained the 
charge, againſt which the other party were to 
prepare their defence: That in the caſe of ſitting 
members, it was more neceſſary to obſerve it; 
becauſe the oppoſite party received no other 
ſtatement of their caſe, than from the opening 
of their counſel ; but they had notice of the caſe 
againſt them, from the petition. That the pro- 
poſed objection was probably an after- thought; 
and it would be dangerous to ſuffer parties to 
patch their caſes thus, by the ſuggeſtions of wit- 
neſſes, haſtily given in while the cauſe was going 
on, and heedleſsly adapted to the occaſion: 
Which ſhewed that the rule had been introduced 
for good reaſons. That the Southwark Com- 
mittee of the preceding year, had reſtrained coun- 
ſel in the ſame manner: They had there opened 
a caſe of bribing voters, but ſaid nothing of 
treating; and, in the courſe of the trial, offered 
evidence of the latter; which being oppoſed on 
the other ſide, the Court paſſed a reſolution not 
to receive the evidence. 

The counſel for the ſitting members anſwered, 
That it could nat be neceſſary, and never had 
been inſiſted upon, that counſel ſhould ſtate 
every fact in the opening of their caſe. It 
might give parties opportunity to tamper with 
witneſſes; the danger of which was equal to 
that, in the caſe, put on the other ſide: That 

Vor, III. I in 
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in the opening of the caſe it was ſtated, that 
votes would be ee by bribery , and the 
fact alledged was an inſtance of it; for it was 
equally criminal to bribe, as to be bribed. That 
all the circumſtances of the deciſion in the South- 
wark Committee, could not be known from fuch 
a general ſtatement of it; and there had been 
much confuſion in the proceedings upon that 
cauſe. 
The Committee reſolved, 
Not to permit the counſel to call the evidence F. 


See it in pa. 107. 
See a deciſion of the Nairn Committee hereafter, p. 
upon a ſimilar ſubject. | 
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"ON THE CASE QF 


, 
In 1786. 


AGE 39. (A.) Upon the ſubject of this 
reſolution, I cannot but recommend to the 
reader, to peruſe, Mr. Douglas's note (C.) in vol. 3. p. 
56, upon explanatory reſolutions : Chiefly for the ſake 
5 of 
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of the obſervation, to which that note ſeems directed, 
that © the utmoſt weight, that ought to be given to a re- 
ſolution, explaining words of a laſt determination, is that 
which would be given in Meſtminſler- Hall, to the de- 
ciſion of a court of law, interpreting doubtful words in an 
aft of parliament : Such explanatory deciſion, if made on 
due deliberation, and not incongruous or repugnant, 
would be held to be binding in ſubſequent caſes.” I am 
the more anxious upon this ſubject, on account of two 
or three caſes, from whence a notion has been de- 


| rived, (although no ſuch doctrine was eſtabliſhed in 


them), that the explanatory reſolutions of the Houſe, 
ſubſequent to ſtat. 2 Geo. II. ch. 24. are equally 
binding, with the original reſolutions of right to which 
they relate. The caſe of Haſlemere in 2 Doug. elect. 
is ſaid to have eſtabliſhed ſuch doctrine. It is true, 
that in that caſe, it was ſo underſtood on all fides : 
But nothing was ſaid in argument upon the ſubject ; 


and it ſhould be conſidered, that it was the intereſt of 


bot h the then contending parties, to proceed upon that 
principle. I have been informed by one, whoſe au- 
thority is unqueſtionable, that upon that occaſion, 
both of them agreed, for this reaſon, to try the cauſe 
upon the admiſſion of it. Indeed, upon a conſidera- 
tion of the claims of parties in that caſe, neither of 
them could have any objection to the explanatory 
reſolution, | | | 

In the caſes of New Radnor, Dorcheſter, Pe- 
terborough and Bedford, in Mr. Douglas's coilec- 
tion, are queſtions upon the right and expediency 
of explaining original reſolutions of right; the ar- 
guments in which, are well worthy of the reader's 
obſervation, The caſe of Preſtoa hereafter in this 


12 volume, 


116 r 


volume, is another. All theſe have been tried in the 
election court, ſince the Grenville act. Before this 
period commenced, many ſimilar caſes occurred in 
the Houſe, and are to be found in the journals; 
of which, thoſe of Chippenham and Wells are in- 
ſtances preſent to my recollection. See 24 Journ. 
65, 66, 79. and 22 Journ. 409, &c. 

The caſe of Sudbury, 2 Doug. 132, &c. may ſup- 
ply obſervations upon a queſtion ſomething like theſe. 
What zs an original, and what a ſecondary or ex- 
planatory determination of the right of voting; and 
whether two ſeparate reſolutions were neceſlary to 
prove it, or only the laſt, was diſputed in that caſe. 
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Pa. 53. (B.) The caſe of Windſor in 1689, 
(10 Journ. 254.) may be added to this.“ The pe- 
titioner (it is there ſaid) claimed to be choſen by the 
populace ; and the ſitting member by the ſelect num- 
ber.—But the petitioner offering no new evidence, but 
what had been, this ſeſſions, in the caſe of Mr. Speaker, 
(in which caſe the Houſe had agreed the right of elec- 
tion, to be in the ſcle& number), the Committee came 
to a reſolution® in favour of the fitting member. 

Upon referring to the caſe in the former part of 
the ſeſuon, we find it thus ſtated, in pa. 118 of the 
ſame volume.—< The queſtion appeared to be, Whe- 
ther the right of election was in the Mayor, Bailiffs, 
and ſelect number of burgeſſes; or in the inhalutants 
of the ſaid borough paying ſcot and lit.” — Theſe are 
the perſons, whom the Committee upon the next ſub- 
ſequent petition, in the ſame ſeſſion, call the populace. 
In another part of the report in the ſame page, (118) 
a witneſs calls the ſame perſons the popularity, When 

a the 
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the Speaker's (Mr. Powle's) counſel ſtate their caſe, 
they alledge © the former reſolutions of the Houſe, on 


behalf of the populacy, were upon a miſtaken ground,” 


&c. The reſolutions thus referred to, are as follow. 
The firſt, in 2 Journ. 47. of the year 1640, in the 
following words: The “ queſtion was, whether the 
inhabitants in general, or the particular choice of 
Mayor, Bailiffs, and ſome few of the town, ſhould 
have power of eleQion.—This place was incorporated 


by the name of Mayor, Bailiffs, and burgeſſes, in 


Edw. the IVth's time. Sir Thomas Row, and Mr. 
Waller, were choſen by the Mayor and ſpecial Of- 
ficers. In Ed. IVth's time and Hen. VIIIth's time, 
the return was made by the Mayor, Bailiffs, and bur- 
geſſes; but, of later time, return hath been made by 
Mayor, Bailiff, and Commonalty.—The Charter be- 
ing an incorporation of Inhabitants, the inhabitants 
of right ought to chooſe, and not the ſpecial men. 
Reſolved upon the queſtion, That all the inhabitants 
of the borough of Windeſor, have all generally right to 
the election of burgeſſes, to ſerve for that town in par- 


liament.“ 


The ſecond caſe in favour of the ſame fide, (for 


an intermediate determination to the contrary had 


paſſed in 1661), is in 9 Journ. 585, 6, of the year 
1679; in which the queſtion is ſtated to have been, 
Whether the Mayor, Bailiff, and burgeſſes, not ex- 
ceeding the number of thirty, or the inhabitants at 
large, have right, &. The determination was, That 
all the inhabitants of the borough of New Windſor, have 
the right, &c,—The word populace does not appear 
in any part of this caſe. | 
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The third determination on the ſame ſide, is in 
9 Journ. 646. of the year 1680, in favour of the ſame 
candidates as the laſt, in the following words, viz. 
That theſe inhabitants only who pay ſcat and lit, have 
right, &c. There is nothing in any part of the evi- 
dence in theſe cafes, from whence any queſtion upon 
paying ſcot and lot, appears to have ariſen. The re- 
port in this laſt caſe, does not ſtate what the queſtion 
was between the parties, but ſimply the determina- 
tion. It may be inferred, from the names of the mem- 
bers, to have been the ſame as before. The deter- 
mination in Mr. Powle's caſe was contrary to theſe, 
as above mentioned. 

In the next ſubſequent conteſt in 1690, the fame 
numerous body of electors are contraſted with the ſe- 
le& number, by the word Commonalty, For the reſo- 
Jutions of 1640, 1679, and 1680, are ſaid in the jour- 
nal to be, That the Commonalty had a right to elect. 
Mid the witneſſes are made to ſay, The Commonalty 
had the right,—See 10 Journ. 419. | 

In this caſe, and in thoſe of Warwick, Bridport, 
Boſton and Colcheſter, and perhaps in others that do 
not now occur to me, the phraſes Commonalty, Com- 
monalty in general, Common ſort of burgeſſes in general, 
Commons, Commoners, All the inhabitants, Inhabitants 
$f in general, are uſed ſynonimouſly. In Warwick and 
Bridport, the determinations upon the right, which 
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ne declared it to be in the commonalty, were explained 
F: it ; - * 

v8 by ſubſequent reſolutions, to mean by this word, Per- 
F i ſons paying to church and poor, in the former; and In- 


I habitants houſeholders paying ſcot and lot, in the latter. 
Rd P 

| See 20 Journ. 114. of Warwick, and 29 Journ. 204. 
of Bridport. 
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In the caſe of Chriſtchurch in 1724, the petition 
ſtates the corporation to have conſiſted of a Mayor, 
burgeſſes reſident in the borough, out- burgeſſes, and 
inhabitants called the Populace. 20 Journ. 347. 

In the caſe of Chicheſter in 1660, the queſtion is 
ſtated to have been, Whether the free citizens alone, 
or the commonalty at large had the right. 8 Journ. 
40. The member whom the commonalty ſupported 
ſucceeded. There has been no determination of the 
right of election here; but I have been informed, that 
by the uſage, inhabitants paying ſcot and lot, exerciſe 
the right, ſaid in 1660 to belong to the commonalty 
at large. The freemen were a ſeparate claſs, and not 
included in that term in 1660. 


Pa. 53. (C.) The caſe of Southwark in 1689, 
though of a different ſort, is likewiſe one in favour of 
the counſel's argument in pa. 50, that populace might 
have been employed by the Houſe in this caſe, to de- 
ſcribe a large body of perſons, as contraſted with a 
few, without meaning all the inhabitants. There the 
queſtion was between two very numerous bodies, the 
inhabitants paying ſcot and lot, and all houſekeepers 
not receiving alms. In the report of the evidence, 
neither the word populace, nor any ſynonimous with 
it, is uſed to deſcribe the greater number. 


Pa. 69 and 77. (D.) A caſe determined in the 
King's Bench, ſubſequent to the trial of this cauſe, 
proves that the magiſtrates, on this occaſion, decided 
more according to law, than I believe they themſelves 
were aware of. The counſel here, underſtood the law, 
to have enabled the ſeſſions to have amended the rate, 
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and not to have quaſhed it, But in the caſe of Mad- 
dern, in Hil. 1787, 1 Term Rep. 628. the Court held, 
that upon an appeal of A. againſt a poor-rate, {for the 
omiſſion of B. the Juſtices, if they thought the omiſ- 
ſion wrong, could not order the name of B. to be 
inſerted, but muſt quaſh the rate: Becauſe, ſay the 
Judges, « jt would impoſe upon the reſt of the pariſh 
a greater burthen than they ought to bear.” The 
opinion goes on to ſay, © the making of a rate is in 
its nature a miniſterial, and not a judicial act:“ But 
judging of this expreſſion by the context, I ſhould 
underſtand it to mean only, that it partakes of both, 
Becauſe it is faid © they exerciſe a judgment, in ſaying 
who ought to be rated; yet the quantum is matter of 
fact, according to the value of tne eſtate,” 

In another caſe, about a year after the above, in 
2 Term. Rep. 623. it was held, that where a perſon 
is overcharged in a poor-rate, the law is otherwiſe, 
and the rate may in ſuch caſe be amended i in the par- 
ticular inſtance. 

It is eaſy to perceive the extenſive confequences, 
which the above doctrine might produce in particular 
elections. If a rate is to be quaſhed for every omiſ- 
ſion, the pariſh officers have the power abſolutely, to 
deſtroy the effect of it when they pleaſe. 


Pa. 72. (E.) In the year after Tawney's caſe, 
which was in Hil. 2 Ann. the Chief Juſtice repeated 
the ſame doctrine. A man took a houſe on the 3d of 
december, and was rated, He was afterwards diſ- 
trained for a quarter's rate, due the Chriſtmas follow- 
ing. The Ch. J. held, that he could not be rated 
for the whole quarter; for that by the ſtatute, poor's 

rates 
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rates are to be aſſeſſed monthly : That if it were other- 
wiſe, a perſon could not remove in the middle of a 
quarter, without paying the poor's rates twice. In 
the caſe of Audley, Salk. 526. he fays, “the rate 
ought to be continually altered, as circumſtances 
alter.” 

In the caſe of Stevens and Evans, 2 Burr. M. 1152. 
Mr. Juſtice Wilmot ſays, “ believe that whatever 
the law may be, the practice is, not to make the rates 
monthly.” The reporter ſays, in a note, That the law 
ſeems to be, that the rates ſhould be made monthly, 
or divided into ſo much per month. Bott adds upon 
this caſe (Bott, 57.) that he cannot find, that it has 
ever been ſolemnly determined: On the contrary, 
motion being made for a mandamus to the officers of 
St. George's Middleſex, to make a monthly rate, 
Lord Mansfield ſaid, that it ſeemed full as well to 
make a rate for three, as for one month; and dif. 
charged the rule. 

I preſume, the opinion of Ch. J. Holt, which he 
founds upon the fatute, was derived from a conſtruc- 
tion of that part of ſtat. 43 Eliz. ch. 2. ſ. 2. which 
directs the churchwardens and overſeers, to meet 
once a month, at leaſt, for the purpoſes of their pa- 
rochial duty. Becauſe I do not know any other pro- 
viſion of the poor laws, from whence it could be in- 
ferred. Perhaps in the reign of Queen Anne, monthly 
rates were more general, and the law might have been 
generally underſtood to require them. The difficulty 
pointed out by the Chief Juſtice in- ſupport of his 


opinion, has been ſince provided for by —_ I2, of 
7 Geo. II. ch. 38. 


Pa. 77. 
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Pa. 77. (F.) Not only on the preſent occaſion, 
but, I believe, on every other, in which a conteſted 
election has raiſed an inquiry into the conduct of bo- 
rough juſtices, they have appeared unworthy to be 


_ truſted with the juriſdiction, of trying appeals from 


poor-rates, when an election is to be affected by 
them, Either a perſonal or political intereſt, is too 
apt to predominate among them, when no corrupt 
motive can be aſſigned. But the latter appears fre- 
quently; and, conſidering the character and ſtations 
of the perſons who hold theſe offices, their limited 
number, and the ſtrong temptations they are expoſed 
to, it need not excite our wonder, The principle 
that led to that proviſion of the Jaw, whereby their 
Juriſdiction cannot be exerciſed peculiarly, by a number 
leſs than four, ought to extend itſelf further to every 
caſe, where their ſituations induce to the ſame par- 


tiality, as is apprehended from their limited number. 


It manifeſtly appeared in this cauſe, that the magi- 
ſtrates of Seaford were more concerned in the making 
of the poor-rate, than the pariſh officers; and it is 
not to be expected, that ſuch perſons could judge im- 
partially upon the merits of an appeal againſt it, even 
if they had been indifferent to its object, or if it had 
not been oppoſed to their own political views. . The 
reaſon before mentioned to have been given by Lord 
Ch. J. Parker, (in p. 66.) that the appeal is ab eodern 
ad eundem, extends more immediately to this caſe. 
That reaſon, and the ſpirit of the third ſection of ſtat. 
16 Geo. II. ch. 18. may ſerve as an example to the 
legiſlature, for altering this branch of the law. It is 
thereby provided, That no Juſtice of the peace for 
the county, ſhall act in the determination of any appeal 

g to 
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to the quarter ſeſſions, from any matter relating to the 
pariſh, where ſuch Juſtice is taxed or chargeable, 

Theſe conſiderations induce me to expreſs a wiſh, 
that an alteration ſo ſimple and caſy,- as that of allow- 
ing appeals againſt a poor-rate, to be brought in all 
caſes to the county ſeſſions, may not long be wanted. 

It is dangerous to form ſchemes of legiſlation, upon 
the circumſtances of particular elections Either too 
much warmth, in fayour of a particular ſyſtem, ar too 
haſty an execution of the deſign; or the application 
of a general law, to local and temporary miſchief, 
is frequently the cauſe of great defects in them, how 
well {oever intended. But theſe circumſtances ought 
not to prevent a proſecution of ſimilar views of im- 
provement, when deliberately and not occaſionally 
made, and when deſigned for general, not local ar 
temporary goud, | 


P. 88. (G.) Mr. Douglas has collected together 
many authorities, to which he has added much inge- 
nious obſervation, upon the meaning and application 
of the phraſe Scoti and Lot, in his notes before men- 
tioned in pa. 88. The following paſſages having oc- 
curred to me upon the ſame ſubject, at different times, 
I beg leave to add them to thoſe notes. 

In the laws of Edward the Confeſſor, Rome-Scot 
is the name given to Peter's-pence, the duty paid to 
the Pope. The Church-Scot (Cyric Sceat), was an 
oblation for the fiſt fruits of corn, payable at Mar- 
tinmas. 1 Burn. Ec. L. 368. The freeman's oath 
of London and Briſtol, requires the perſon, to be 
contributory to ſcot and lat and other charges. That 
of Haſtings is ſtated in 10 State Tri. App. 140. to 
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contain theſe words; © ad ſcottandum & lottandum fi 
quæ taxata pro communi utilitate fuerint.“ In 32 
Hen. VIII. ch. 42. ſ. 6. the expreſſion is, “ to bear 
and pay lot and ſcot and other charges. Bearing Scot 
and lot is likewiſe an expreſſion of an act of parlia- 
ment of Scotland, paſſed in 1690, reſpecting the town 
of Edinburgh, The petition for the London Act, 
11 Geo, I. ch. 18, printed in the Journals of the 
Houſe of Commons of 16 dec. 1724, (20 Journ. 363.) 
ſtates a diſpute to have exiſted in that city, Whether 
freemen houſeholders, paying to church and poor, 
ought to be deemed to have paid their ſcot, and fo to 
be intitled to vote for ward offices ; or whether paying 
of ſcot, was not a general contribution ty all the public 
taxes and charges upon the city. Which diſpute 
coming before the court of aldermen, was, upon in- 
ſpeRing the city charters and records, and great de- 
liberation thereupon, decided by an adjudication, That 
paying ſcot was a general contribution, But the com- 
mon council, it is faid, did not approve of this ad- 
Judication, 

In the conteſted election for Southwark in 1689, 
mentioned in note (C.) a witneis, who had been a 


member for the borough in a former parliament (Sir 


Peter Daniel), ſaid, that in his election, “ they dif- 
puted about the ſcot and lot men, and could hardly 
agree what it was. But at laſt they agreed, that all 
houſekeepers ſhould have votes. — He wiſhed it might 
be ſettled, that none but who pay fer the poor might 
elect.” The witneſſes for the ſcot and lot right, 
upon this occaſion, do not at all refer to the poor- 
rate, in ſupport of it. One witneſs underſtands the 
right to be, in the inhabitants paying to the poor, though 

it 
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it was but a halfpenny a week.”” See 10 Journ. 119. 
In the conteſt upon the ſame ſubject, renewed in I702, 
it was contended that none ſhould vote, but who paid 
members wages; and they are theſe only who pay ſcot 
and lot. See 14 Journ. 25. 

In the determination of the right of election in Wal- 
lingford, in 1688, (10 Journ. 32.) the phraſe is, © in- 
habitants paying ſcot and lot to the church and poor.“ 
In a ſubſequent, and the laſt determination, in 1709, 
the words, to the church and poor, are omitted. 

The peculiar application of the phraſe, paying ſcot 
and lot, to the payment of the poor-rate, is compara- 
tively very modern, 


Pa. 96. (H.) One of the defects attending the in- 
ſtitution of the new election court, conſiſts in the in- 
complete manner of giving the determination; where- 
by the reaſon of the judgment does not always appear 
with the judgment itſelf, and its uſe as a precedent 
becomes uncertain. In the preſent inſtance, ſome 
may think it does not ſatisfactorily appear, upon what 
grounds the Court eſtabliſhed the authority of this poor- 
rate, as concluſive upon the late election. If it were 
founded in the opinion, that the rejected voters had 
not uſed due diligence, that reaſon will not hold, 
againſt thoſe who became inhabitants of Seaford ſub- 
ſequent to it. If it were, that a rate not appealed 
againſt, is concluſive againſt him who does not ap- 
peal, then it was unneceſſary to have proved the 
fraudulent manner of making it. Vet in this trial, 
it ſeemed to be underſtood by the Court, and at the 
bar, that it was incumbent on the petitioners to take 
this courſe of proceeding. 
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With reſpect to thoſe who claimed to vote, upon 
circumſtances ſubſequent to the poor-rate, their ex- 
eluſion ſeems to require, either a proof (or preſump- 
tion) that the rate is fairly made, according to the ne- 
ceſſities of the parifh ; or that the perſons might have 


been rated, by uſing ordinary diligence for the pur- 


poſe : Becauſe the law, in no inſtance of this kind, 
requires more than that. 

It is found to be a very uſeful rule, and eſtabliſhed 
now by many cafes, to follow the poor-rate in the 
right of voting by ſcot and lot, as far as the nature of 
it will admit; and to conſider that as an exact regi- 
ſter of voters. The inconſiſtency of this with the 
preſcriptive nature of election rights, muſt be paſſed 
by, like many other things in law and government, 
wherein theory and practice are at variance. 

But how long is the authority of this regiſter to laſt? 
The regulations of the ſtatute creating it, ſeem to ex- 
tend it no farther, than the period, when all the money 
aſſeſſed ſhould be paid and received: It is then functus 
officio, having anſwered the end of its inſtitution, by 
raiſing money for relief of the poor. If another aſ- 


ſeſſment ſhould not then take place, it may be pre- 


fumed in law, that no more money is then wanting for 


| thoſe purpoſes. If at this period an election ſhould 


happen, the legal conſequence ſhould be, that the evi- 
dence of the right to vote, by paying ſcot and lot, 
{hould be the ſame as it would have been before the 
43d of Elizabeth : Becauſe, in point of law, it might 
happen that another poor-rate might never be made. 
Yet, I believe, this mode of reaſoning has never been 
followed. The practice univerſally eſtabliſhed, of re- 
gular periodical aſſeſſment, has warranted the Houſe of 

Com- 
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Commons in adhering to it, as a fixed rule. It is an 
artificial ſubſtitution, gradually made, of the modern 
payment to the poor, for the antient payment of ſcot 
and lot. 

The counſel juſtly obſerve (in pa. 70.) that in 
adopting it, the Houſe neceſſarily acceded to the 
rules of law reſpecting it. To this, I think, muſt 
be added two qualifications, under one of which, the 
Houſe muſt be preſumed to have acceded to thoſe 
rules: Either, that the rate be fairly made, , and con- 
tain a true regiſter; or, that thoſe rules of law are 
conſiſtent with, or do not infringe upon, the eſta- 
bliſhed privileges of parliament. The Houſe would 
never have given to parith officers, the diſcretionary 
power of naming the electors, but ſubject to the rule 
of law. And this makes it neceſſary to conſider, how 
far the rule of law is conſiſtent with the privilege of 
parliament. The argument for the abſolute autho- 
rity of the poor-rate, urges the appeal to the quarter 
ſeſſions, and the practical conſequences of that proceed- 
ing, as the only courſe. The neglect of it, may well 
be held concluſive againſt him who ought to have been 
rated, in a fair rate actually made; becauſe that is the 
due courle of law, conſiſtent with the right of election. 
But if a rate ſhould not have been made for five years, 
(as it actually happened in Milborn Port from 1775 to 
1780,) are they who become liable to be rated after 
ſuch a rate, excluded from voting, if they do not ap- 
ply for a rate? In point of law, they have a right to 
ſuppoſe that none is neceſſary ; or that the officers of 


the law would do their duiy, and make one, if it 
Were. 
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There are likewiſe election caſes, ſometimes occur- 
ring, in which the appeal and the judgment upon it 
at the quarter ſeſſions, ought not to be concluſive, 
Judgments can only conclude upon the ſubject of the 
cauſe, and according to the extent of the court's ju- 
riſdiction. Therefore, if any matter neceſſary to 
complete, or to. deſtroy the right of voting, is not 
within the cognizance, or within the actual conſidera- 
tion of the ſeſſions, upon an appeal, the deciſion of 
the Court cannot be final upon ſuch matter. Thus a 
man may be put into a fraudulent and colourable poſ- 
ſeſſion of a houſe, in order to be rated, and to gain a 
ſcot and lot vote, not being bong fide the occupier. 
Such a man may be well rated for the houſe ; and if 
appealed againſt, the ſeſſions might not think it neceſ- 
fary to judge of the deſign, but of the mere fact of 
oſtenſible occupation, and liability to be rated; in 
which caſe, their judgment would have nothing to do 
with the queſtion in iſſue at the election: It would be 
drverſo intuitu. 

I regret that the caſe of Shafteſbury, in march 1781, 
was not known to the counſel who were concerned in 
this cauſe, nor mentioned to the Committee at the 
time; becauſe, it is poſſible, that the circumſtances 
of that caſe, might have given a different turn to this, 
if the principles of it had been thoroughly difcuſted and 
conſidered. I have lately read the minutes of that 
trial, The right of election there, is in the inhabi- 
tants paying ſcot and lot. The petitioners caſe con- 
ſiſted chiefly of objections to voters for the fitting 
members, as fraudulent and occaſional, Many of theſe 
had been rated to the poor, and had paid the aſſeſſ- 
ment, for more than a year, and more than one af- 

ſeſſment; 
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ſeſſment; and had been appealed againſt at the quarter 
ſeſſions, where the rate had been confirmed. Upon 
theſe caſes, the petitioners aſſerted, that the judgment 
of the ſeſſions had not proceeded upon any inquiry 
into the occaſionality, but merely upon the fact, of 
the perſons liability to be rated; ſetting aſide the occa- 
ſional purpoſe altogether. They contended, ther-fore, 
that the confirmation of the rate at the Seſſions, ought 
not to prevent them from offering evidence of the 
election fraud, to diſqualify the votes. It was found 
upon inquiry, that the Juſtices at Seffions, had ex- 
preſsly avoided all conſideration of ſuch circumſtances, 
and had confined their determination to the oſtenſible 
facts before them, leading to rateability. Hereupon 
the Committee paſſed the following reſolution : & That 
maſmuch as the rateability of the voter has been appealed 
againſt, and judgment only given on the queſtion of occu- 
pancy, evidence may now be offered, to prove the occ:- 
ſionality of the vote. Under this reſolution, evidence 
was received, to prove men not bona fide rateable 
occupiers, who had been rated for years, and eon- 
firmed upon appeals. 

The above deciſion paſſed, after ſome others upon 
the ſame ſubject, which it is neceſſary to mention. 
The petitioners had objected to a voter, as not occu- 
pying the tenement he voted for. He had been aſ- 
ſeſſed for the premiſes, in a rate made between two 
and three months before the election; was, appealed 
againſt at the next quarter ſeſſions, (which happened 
after the election), and was there ordered to be ſtruck 
off the rate, by the Juſtices, upon the appeal. The 
petitioners therefore ſubmitted, that the judgment of 


the ſeſſions was in this reſpect concluſive, and that it 
Vor. III. : \ K weuld 
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would not be requiſite for them, to give other evidence 
that he was not rateable. The Committee reſolved 
upon this caſe, That the deciſion of the ſeſſions was 
concluſive evidence, reſpecting the non-occupancy. 
The following reſolution, viz. “ That evidence 
may be adduced to prove the occaſionality of a voter, 
notwithſtanding he ſtands confirmed on the rate,” was 
paſſed, on the ſame day with the foregoing ; but ex- 
punged from the minutes, on the day following, pre- 
vious to the reſolution firſt mentioned. It does not 
clearly appear from the minutes, for what reaſon it 
was reſcinded. The petitioners had objected to a 
voter for occaſionality, who had been rated on the 
25th of july 1778, and in all the ſubſequent aſſeſſ- 
ments. The election happened in ſeptember 1780. 
Upon this caſe the Court reſolved, That where a vo- 
ter ſhall appear to have been rated on or beſdre the 25th 
of july 1778, and to have remained on the ſeveral ſub- 


ſeguent rates, unappealed from, evidence to impeach the 


rateability of ſuch a voter is inadmiſſible. After which, 
follows a minute in theſe words: „That part of the 
minutes which ſtates, That evidence may be adduced 
&c. (as above), is expunged from the minute book.” 
Then the petitioners, having proceeded to diſqualify 
P. Wilmor, for occaſionality, who had been rated in 
may 1778 and afterwards, and appealed againſt in 1780, 
and confirmed upon the rate by the Seſſions, the ſit- 
ting members objected to any evidence of the caſe, as 
being within the former reſolution. Hereupon the 
Court paſſed the reſolution firſt mentioned. 

The names of the members of this Committee were 
as follow: | 


George 
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George Dempſter, Eſq; Chairman. 

John Parry, Eſq; ; 

William rin Eſq; 3 
Ich Calvert, jun. Eſq; Richard Hill, Eſq; 
S T. Gaſcoigne, Bart. Sir M. Le Fleming, Bart. 
Sir Walter Rawlinſon George Gipps, Eſq; 
Eliab Harvey, Eſq; Will. Wilberforce, Eſq; 
Wilſon Braddyl, Eſq; Arthur Holdſworth, Eſq; 
The Hon. Tho. Pellam John Lowther, Eſq; 


It ſeems to me, that, as far as we can judge of the 
principles leading to the deciſions before us, in the 
Seaford and Shafteſbury Committees, they are oppo- 
lite to each other. And they who may fit in judg- 
ment, upon future queſtions of the ſame kind, will be 
obliged to examine the law and reaſon of both, before 
either can be regarded as a precedent. 

For if there are caſes, in which the judgment of the 
Seſſions is not concluſive of the rateability of voters, 
4 fortiori, the judgment (if it may receive that name) 
of the overſeers, in making the rate, may be conſi- 
dered leſs ſo, in thoſe caſes. 

If the rule, that rateability may be inquired into, 
independently of the rate, where it is fraudulent, pro- 
ceeds from the maxim, that fraud vitiates every tranſ- 
action, ſuch rate is, to this purpeſe, a nullity; and it 
cannot be neceſſary to the election right, to appeal 
againſt it, in ſuch caſe: Firſt, becauſe it is in itſelf 
void, and cannot be rendered more ſo, if quaſhed or 
altered upon the appeal. Secondly, becauſe no ad- 
vantage could be gained by the appeal, but that of 
either making uſe of, or deſtroying, an inſtrument of 
no authority. In the caſe of an appeal againſt a per- 

K 2 ſon 
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ſon rated, another reaſon may be derived from the 
Shafteſbury caſe : For if, upon ſuch appeal, the only 
circumſtances, which I here ſuppoſe it to be founded 
on, are not inquired into, the deciſion muſt be incon- 
cluſive, and the appeal therefore uſeleſs. 

If the juſtices at Seſſions are right, in confining 
their juriſdiction to the mere oſtenſible fact, without 
entering upon the motive to the aſſeſſment, it follows 
that the election fraud cannot be detected, but in the 
election court. But ſome, perhaps, may queſtion the 
right or propriety, of the judgment of the Dorſetſhire 
ſeſſions, upon the Shafteſbury caſes. The fourth ſec- 
tion of ſtat. 17 Geo. II. ch. 38. is known to have 
been made, chiefly, for election rights in ſcot and lot 
boroughs : Although there is nothing to indicate this 
in the act itſelf ; which from the preamble and its prin- 
cipal regulations, appears to have been made to cor- 
rect the miſapplication of pariſh money, and to con- 
troll the overſeers accounts. This fourth ſection, 
however, directs an appeal for any perſon, who ſhall 
have any material objection to any perſon being put on, 
or left out of, the rate; or ſhall find himſelf aggrieved 
by any neglect, act, or thing done, or omitted to be 
done, by the churchwardens and overſeers. It might 
therefore be contended, that the Juſtices, who are re- 
quired to hear and determine ſuch appeals, ought to 
inquire into the occaiionality or fraudulent purpoſe of 
an aſſeſſment, as that makes a material objection to it. 
Still the juriſdiction of the election courts, and their 
zuthority to judge of the election fraud, would re- 
main the ſame: And that wiſe rule of practice, which 
they obſerve, of not renewing queſtions duly decided 
in other competent tribunals, would form the juſt 
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limitation to it. For it may happen, that the object 
of the ſuit, and the rules of proceeding, may be dif- 
ferent in the two juriſdictions, altnough the queſtion 
might be the ſame. The caſe of Maddern (mentioned 
in pa. 120.) ſhews how neceſlary it may be, in judg- 
ing of ſcot and lot votes, to proceed by another rule 
than the exiſting poor-rates. For if the law requires 
a rate to be quaſhed, upon every improper omiſſion, 
it may often happen, that a period of two years may 
intervene, between an old and a new rate. And weit- 
out ſuppoſing any occaſionality, or mifbehaviour in 
the overſeers, it would be wrong to carry the right 
of election back, to a period fo diltant. | 

A perſon is not bound by law, to pay any pariſh ex- 
pences, but thoſe incurred during his own occupa- 
tion. This is the principle of Tawney's caſe, and 
many others. Therefore, if in any pariſh, the prac- 
tice is to make rates annually, for paſt expences, ſuch 
rates are only*retroſpeCtive ; and, inſtead of looking 
backward for a rate, to determine who pay ſcot and 
lot, at a particular time, in moſt caſes we ſhouid 
look forward to the ſubſequent rate. But certainly, 
according to election principles, if a rate ſhould not 
be made, till after an election, in order to ſerve the 
turn of that election, it would be more juſt, if any 
ſuch rate deſerves credit, to give it to the ſublequent, 
than the prior rate. 


Pa. 105. (I.) This cafe of Midhurſt was as fol- 
lows. The court was moved for a mandamus to the 
lord of the manor of the borough of Midhurſt, and to 
the ſteward, to hold a court, and to the homage to 
attend, and preſent certain conveyances of burgage 
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tenements; which when preſented, would intitle the 
purchaſers to vote for members of parliament, and to 
other privileges there. They had been tendered to 
the homage, and rejected by them at the laſt annual 
court. | 

The principal objection to the writ was, that the 
homage were not miniſterial, but judicial officers ; 
and that they had already exerciſed their judgment, 
and refuſed to preſent theſe conveyances, becauſe they 
were fraudulent. | 

The Court granted the mandamus : All the Judges 
agreeing, that the preſentment of the conveyances 
was a miniſterial act, and that this was the only re- 


medy for the parties complaining. The words of the 


Chief Juſtice are, I am of opinion, that the pur- 
chaſers, when they tendered the conveyances, had jus 
in rem, Viz. to be admitted burgeſſes, and to the pri- 
vilege of voting; which, as Lord Holt fays in Aſhby 
and White, is not minima in lege, but a noble privi - 
lege. And I think it would be a ſhame to the law to 
ſend theſe purchaſers to ſeek remedy in another court, 
under a pretence, that their purchaſe deeds are frau- 
dulent. That is a matter which we cannot take no- 
tice of, or try at preſent. They have no remedy, but 
by a mandamus; and this being of a public concern, 
this Court muſt grant it; and if the conveyances are 
not -good in law, that matter may be returned. 1 
think the homagers are miniſterial in this cafe. This 
is a particular authority, lodged in certain perſons, by 
the cuſtom of the manor, reſpecting the public con- 


cern of the nation. Therefore a mandamus muſt 
go,” &c. 
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The reader may perceive, that although the privi- 
lege of voting is ſpoken of in the caſe, the reaſons for 
granting the writ are fully ſufficient without it, And 
accordingly, the other three Judges do not mention it 

at all, in their opinions, which are founded on the 
miniſterial duty of the homage in the preſentment. 
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Taz Stzcoxnp CASE or T1 TOWN axp PORT or 
n F O R PD, 
In the County of Susskx. In 1786. 
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The Committee was choſen on Tueſday, April 25, 
1786, and conſiſted of the following Members: 


George Dempſter, Eſq; Chairman. 


Rt. Hon. William Wyndham, 
William Young, Eſq; 
Thomas Maſter, Eq; Hon. Geo. K. Elphinſtone 

Lord Newhaven Lord Palmerſtone 

Sir J. Morſhead, Bart. Edward Cotsford, Eſq; 
Edward Morant, Eſqz Sir Walter Rawlinſon 
John Neſbitt, Eſq; Lord Duncannon 
Matt. Brickdale, Eſq; John Clevland, Eſq; 


: Nominees. 


83 r 


Petitioners. 


Sir Godf. Webſter, Bart. and Rt. Hon. Henry Flood 


Sitting Members. 
Sir Peter Parker, and Sir John Henderſon, Barts. 


Counſel, 
For the Petitioners, Mr. Piggott and Mr. Douglas. 


For the Sitting Members, Mr. Rous and Mr. Le Blanc. 


| IN 
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T7 conſequence of the determination that the 
laſt election was void, as before mentioned, 
another was held, in which Sir Godfrey Web- 
ſter and Mr. Flood became joint candidates, 
againſt the former fitting members. The latter 
were returned, and the others petitioned againſt 
them. The numbers received on the poll were, 


For the fitting members — 16 
Sir G. Webſter | — 8 
Mr. Flood — 6 


But there were likewiſe rejected by the bailiff, 
of votes tendered, 


For Sir G. Webſter — 33 
Mr. Flood — 35 


Sir Peter Parker — 13 
Sir J. Henderſon — 10 


Upon the opening of the Court, when the 
petitioners were preparing to ſtate their caſe, the 
leading counſel for the ſitting members informed 
the Committee, That he had found, upon a con- 
ſideration of the caſe of his clients, that he ſhould 
not be able, ultimately, to maintain their return 
againſt the petitioners, and therefore did not 


' wiſh to give them or the Court any trouble, as 
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far as the ſitting members were concerned; who 
had authoriſed him to reſign their claim to the 
ſeats. He left it to the Committee to conſi- 
der, notwithſtanding, whether their duty would 
not require an examination of the claim of the 
petitioners, ex parte, before they ſhould deter- 
mine them to be duly elected. 

The Committee hereupon deliberated, and 
afterwards informed the parties, that they had 
determined 

That the petitioners were duly elected, and ought 
to hade been returned. 

Of which the Chairman duly informed the 
Houſe. 


„*I was informed by one of the members of this 
Court, that their determination was founded on a pre- 
cedent, in the caſe of Dumbartonſhire, in february 
1781, I have examined the journal and minutes of 
that cauſe, from whence it appears to have been as 
follows. The fitting member, Lord F. Campbell, 
did not appear before the Houſe, by counſel, upon 
the drawing of the Committee ; and his agent, who 
attended, informed the Houſe, that the fitting mem- 
ber had inſtructed him not to nominate a member 
in his behalf; whereupon another name was drawn, 
according to ſect. 15. of ſtat. 10 Geo. III. ch. 16, * 


* See 38 Journ. 201. The ſame thing was done, in the 
caſe of Shoreham, in 1770, the firſt cauſe tried under the 


Grenville act. 33 Journ. 59. v 
pon 
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Upon the meeting of the Committee, no counſel 

appeared for him. On the part of the petitioner, (the 
Hon. Geo. Keith Elphinſtone, a member of this Sea- 
ford Committee,) it was ſtated, That though there was 
an apparent majority on the poll, for the ſitting mem- 
ber, yet it would appear, that more than ſufficient to 
make a majority againſt him, of legal freeholders, had 
tendered their votes for the petitioner, and were re- 
jected at the election meeting. 
Hereupon an agent for Lord F. Campbell, who 
attended, informed the Court, that he was inſtructed 
to admit the majority to be for the petitioner. The 
Committee then deliberated, and determined in his 
favour. 

In the caſes of Ilcheſter and Okehampton, after 
the general election in 1784, the fitting members were 
equally diſpoſed to reſign their ſeats. But there were 
in each of them, circumſtances that induced the Com- 
mittees to proceed further, and make ſome inquiry 
into the merits of the caſe, If in ſuch caſes, there 
ſhould be any reaſon to ſuſpe& colluſion between the 
candidates; or that the returning officer had been 
guilty of any miſbehaviour, it would be right and ne- 
ceſſary to look beyond the intereſts and conduct of 
the candidates; and to take care, that their acts ſhould 
not diſpoſe improperly of the intereſts of their-electors, 
or of the public. But in a caſe like this of- Seaford, 
in which the candidates may be ſuppoſed fairly to re- 
preſent their conſtituents, in their conduct, and with- 
out colluſion, there ſeems to be no objection to the 
courſe taken upon this occaſion. 

In the caſes of Carliſle in 1741, of Radnor in 1761, 
and of Scarborough in 1770, before the Houſe, the 

| members 
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members petitioned againſt, perſonally acknowledged 
the petitioners to have been duly elected, and deſired 
to withdraw their pretenſions to the ſeats: Where- 
upon the Houſe voted in the petitioners, without fur- 
ther inquiry. See 24 Journ. 58. 29 Journ. 31, 51, 
33 Journ. 9, 27. The latter caſe deſerves particu- 


lar notice, becauſe it was in the beginning of that 


Seſſion, in which the Grenville Act took place, 
Whether any conſideration of it was had, previous 
to the proceedings in the caſe of Dumbartonſhire, I 
do not know: But thoſe proceedings ſeem more 


agrecable to the ſpirit of that law, 
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TRE CASE or THE BOROUGH or 
ir d n. 


In the County of Devon. 


The Committee was choſen on Wedneſday, the 15th 
of February, 1786, and conſiſted of the following 
members: 


Sir Edward Aſtley, Bart. Chairman. 
Sir William Dolben, Bart. 
Tho. B. Bramſton, Eſq; 
Sir Joſeph Mawbey, Bart. John Hill, Eſq; 
Hans W. Mortimer, Eſq; John Smyth, Eſq; f 


5 Nominees. 


Henry Addington, Eſq; Pontefract 


William Pochin, Eſq; Hon. William Grimſtone 
Sir Will. Manſell, Bart. Robert Nicholas, Eſq; 


Sir J. Wodehouſe, Bart. Clement Tudway, Eſq; 
John Call, Eſq; 


Petitioners, 
Certain Electors of the Borough. 
Sitting Members. 
Sir Geo. Vonge, Bart. and Sir Geo. Collier, Knt. 


Cunſel. 
For the Petitioners, Mr. Lawrence and Mr. Luders. 
For Sir Geo. Vonge, Mr. Wilſon and Mr. Milles. 
For Sir George Collier, Mr. Douglas. 
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H E petition charged the fitting members 

with having been guilty of various briberys 
and with having thereby procured an illegal ma- 
Jority of votes, many of whom were unqualified ; 
alledging that a third candidate, John Bailey, 
Eſq; had the majority of legal votes . This 
gentleman had likewiſe petitioned againſt the 
election, upon ſimilar grounds, at the firſt meet- 
ing of parliament; but he died before the be- 
inning of the ſecond ſeſſion. 

The petition was at firft ſigned by eight per- 
ſons. Not having been tried in the firſt ſeſſion, 
it was renewed in the ſame form, at the com- 
mencement of the ſecond : After which renewal, 
four of the parties preſented a petition to the 
Houſe, ſetting forth the ſubſtance of the former 
petition, and declaring That if the ſaid petition 
was ſigned by them, the petitioners, © the ſame 
was ſo ſigned previous to, or at the commence- 
ment of, the then laſt ſeſſion of parliament. 
And that they the petitioners © being conſcious 
that the facts contained in the ſaid petition, and 
thereby charged againſt the ſaid Sir Geo. Yonge 
and Sir Geo. Collier, and their agents, were in 
truth totally void of foundation; and that the 
{aid John Bailey had not the greateſt number of 


* 40 Journ. 85, 98. 
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legal votes, nor ought to have been returned a 
burgeſs for the ſaid borough ; but that the ſaid 
Sir Geo. Yonge and Sir Geo. Collier were duly 
elected ſuch burgeſſes;“ therefore praying the 
Houſe, to permit the four names of the petition- 
ers to be ſtruck off, and withdrawn from the ſaid 
petition, ſo complaining of the election of the 
ſitting members “. 

This petition was taken into conſideration in 
the ordinary courſe, on the 1ſt of march 1785. 
At which time, the fitting members acquainting 
the Houſe, That they conſented to the with— 


drawing of the original petition, as far as it re- 


lated to the four laſt petitioners, the Houſe dif- 
charged their former order for taking the firſt 
petition into conſideration, /o far as the ſame 
purported to be the petition of the four now pe- 
titioners; and gave them leave to withdraw it, 
as far as it might concern them f. 

On the 3d of march following, the original 
order for appointing a Committee upen the firſt 
petition was diſcharged, and renewed for the gth 
of june Þ; in conſequence of which delay, the 
trial did not come on in that ſeſſion. In the 
beginning of the following ſeſſion, on the 27th 
of january 1786, the original petition was re- 
newed, ſigned by only wo of the eight who 


* 40 Journ. 527. + Ib. 550, 881, 886. 
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preſented the firſt; and the uſual order paſſed 
upon 1t, preparatory to the trial which I am now 
relating. 

When the Court opened, the petition and 
orders of form having been read, the caſe of the 


' petitioners was about to be ſtated by their coun- 


ſel: But the ſitting members” counſel interpoſed, 
by objecting to any proceedings in ſupport of 
the petition. | 

They contended that it was (ung ger cue 
a nullity; alledging Firſt, That Sitting Members. 
the petition, when renewed in 
the ſecond ſeſſion of parliament, was fraudu- 
lently and irregularly impoſed upon the Houſe, 
for a genuine renewed petition ; when in fact it 
was only a duplicate of the original petition, pre- 
ſented at the firſt meeting of parliament, and 
ſigned at that time; and that it was preſented: 
afterwards, without the authority of the perſons 
ſigning it. And they inferred from hence, that 
the preſent petition, depending upon that fraud 
and irregularity, had not the proper authority of 
a renewed petition, and therefore ought not to 
be tried, They added, that ſeven of the eight 
who petitioned at firſt, had voted for Sir Geo. 
Yonge, againſt whom the petition was in part 
directed; and that as to them, this conduct 
ſhould have the effect of an eftoppe!. 

Vor, III. L SGecondly, 
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Secondly, they alledged a particular fact of 
corrupt conduct in the petitioners ; namely, that 
they had applied to different perſons for money 
to ſupport their petition, to whom they had of- 
fered, as a conſideration for ſuch ſupport, their 
intereſt in the management and conſequences of 
the petition: In ſhort, that they had ſet their 
petition to fale. 

The counſel urged both theſe points as pre- 
liminary concluſive objections to the trial of the 
cauſe ; contending, That if eſtabliſhed by evi- 
dence, the Court ought not in juſtice to proceed 
upon it. That though the duty of- the mem- 
bers, injoined by oath, required a trial of the 
matter of the petition * referred to them, yet 
this rule was neceſſarily ſubject to the funda- 
mental rules of practice, by which the Court 
proceeded: Becauſe all trials were neceſſarily 
guided by ſuch rules. For if it could be ſup- 
poſed that the names to a petition were forged, 
or that the parties had no intereſt or right to 
petition, it would be proper to receive evidence 
of the facts; and if found true, to reject ſuch 
petition : For in ſuch caſes there are no merits 
to try; and the ends of juſtice would be obtained 
in this manner, although the terms of the oath 
would not be literally obeyed. 


* Sc, 23, of the act 10 Geo, III. ch. 16. 
That 


That 
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That the rules of practice eſtabliſhed in the 
Houſe, with reſpect to election petitions, were 
interwoven into the conſtitution of the preſent 
Court, and were adhered to, whenever the cir- 
cumſtances permitted. According to the for- 
mer practice, if ſimilar objections to the preſent 
were raiſed againſt a petition, the ſubject would 
have been ſpecially referred to the election com- 
mittee, for their particular conſideration, inde- 
pendently of any other queſtion; and if found 
to have been preſented without right, or even 
informally, it was the practice to reject it: And 
as the power of the Houſe, and that of their 
committees, were now transferred to the new 
court, it behoyed bem to exerciſe the authority 
of both, in the ſame manner as any purpoſes 
of juſtice required it, before this tribunal was 
formed. In the caſe of Dumbarton diſtrict, in 
1728, it appeared that the Houſe had conſidered 
the manner of obtaining and figning a petition, to 
be a material queſtion previous to the trial; for 
they had there particularly inſtructed the election 
committee to conſider of that fact, before they 
ſhould enter upon the merits of the election . In 
the caſe of Wootton Baſſet in 1742, a fimilar order 
was made . In the caſe of Colcheſter in 1784, 


bo 27 208. + 24 Journ, 348, 9. 
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„ CAS E XVI. 
(1 Lud. 441, &c.) the Committee, upon a ſimi- 


lar principle, would not proceed to inquire into 


the merits of the election; becauſe they thought 
it could not be done in juſtice to the ſitting mem- 
ber, who was diſabled to defend his ſeat. Yet 
the ſame obligation of the oath might have 
been urged to them in that caſe, as in this. So 
in the caſe of Honiton in 1782, upon Mr. 
Mc*Leod's petition; the Committee, being of 
opinion that he was incapable of ſitting, if he 
ſhould make out his right, rejected his petition, 
and all evidence in ſupport of it. (A.) 
That it was, therefore, the duty of the Court 
to proceed, in the firſt place, upon any inquiry 
which tended to ſhew, that the peritioners were 
not intitled to the juſtice they demand by a trial ; 
whether the objection might ariſe from the cir- 
cumſtance of the petition itſelf, or from the con- 
duct of the petitioners as before mentioned. For 
if in fact they had acted as above charged againſt 
them, they had abuſed the authority of the Houſe 
of Commons, and of the Court before which 
they appeared; and had. forfeited any claim 
which they might otherwiſe have had to their 
aſſiſtance, in the courſe of juſtice. 
The counſel for the petitioners anſwered, 


1 
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That 
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That if the ſitting members 8 
had a right to eſtabliſh their petitioners. 
objection by evidence, they 
ought to abide by the conſequences of the in- 
quiry throughout; becauſe it was reaſonable and 
juſt only by analogy to proceedings at law, upon 
a demurrer to a declaration; in which caſe the 
truth and effect of the charges therein contained 
are admitted. That upon this principle, the 
whole of the petition muſt be taken to be proved, 
and the ſitting members guilty of the ſeveral 
acts of bribery of which they were accuſed; but 
that for ſome collateral reaſons, (ſuch as the ef- 
fect of the ſtatute of limitations in an action), 
they were ſecured from the trial, and therefore 
from the conſequences of the accuſation. 

That the petitioners would not object to pro- 
ceed, as the ſitting members required, if they 


would accede to this poſition. But that if other- 


wiſe, the petitioners denied the whole force of 
the objection. For that the Committee had no 


power, beyond the order of the Houſe by which 
the petition was referred to them, under the ſta- 


tute; and would exceed their authority by in- 
quiring into any extrinſic circumſtances, of the 
manner of preſenting the petition, or the means 
by which it came into the Houſe. That the 
Houſe of Commons alone could take up that mat- 
ter; and ſtill retained all its former authority 
* over 
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over thoſe preliminary matters of petitions, and 
had often exerciſed it ſince Grenville's act, in 
the ſame manner as before *, 

That admitting the fact to be as ſtated, that 
the petition of the ſecond ſeſſion had been pre- 
ſented without authority, it would not in the 
leaſt affect the preſent trial; which proceeded 
upon a petition received by the Houſe in this 
ſeſſion, and which this Court was appointed to 
try. For all the proceedings of the former ſeſ- 
ſion had expired, and were ſo far unconnected 
with thoſe of the preſent, that it might be doubt. 
ed whether the Houſe itſelf could take up the 
queſtion with effect. 

That the argument for the other party was 
thus conſtructed, viz. The preſent petition is a 
renewal of a former one : But that was a nullity, 
and ought not to have been received : Ergo, the 
foundation of this petition fails, and it is like- 
wiſe a nullity. That this reaſoning was incon- 


See 33 Journ. 27. Scarborough Caſe, 33 Journ. 481. 
Callington. In the former, a member upon a double return 
deſiring not to conteſt the matter, his opponent, who had 
petitioned, aſks leave to withdraw his petition ; which the 
Houſe permits, diſcharges the order for taking it into con- 
fideration, and directs the clerk of the crown to amend the 
return accordingly. In the latter caſe, the Houſe being in- 
formed that a petitioner had died after the preſenting his 
petition, diſcharged the order for taking it into conſidera- 
tion. 

cluſive 
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cluſive both in fact and law; becauſe the peti- 
tion ſtood upon the journals of the ſeſſion as 
valid, and had been ſo received by the Houſe, 
without any objection from the parties concerned 
to oppoſe it: Againſt whom peculiar circum- 
ſtances might be urged, to ſhew the impropriety 
of their preſent objection. For it appeared by 
the Journals, that they knew the contents of the 
counter-petition before mentioned ; in which, 
facts were ſet forth, that ought to have led them 
to the inquiry they now called for, at a time 
when it was moſt neceſſary, and in the Houſe, 
where alone it could be effectual. For the au- 
thority of the Houſe to make the inquiry, could 
not be doubted. Neither could it be doubted, 
that the Houſe would have rejected the renewed 
petition, and puniſhed the petitioners, if the 


facts now alledged, and which might then have 


been eſtabliſhed, if true, had proved ſo. Nay 
further, by their conſenting to that counter-pe- 
tition, and yet not proſecuting the inquiry, as 
to the other names in the original petition, they 
muſt be underſtood to have acknowledged the 
validity of heir petition. 

That it was unneceſſary to introduce into the 
queſtion, either the former practice of the Houſe, 
or the caſes cited in illuſtration of it. Nor would 
it be denied, that the former uſages, as far as 
they reſpected the attainment of juſtice, ought 
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to be followed under the new inſtitution, where- 
ever the nature of it will admit. That the pre- 
ſent queſtion was one, in which the practice al- 
luded to could not poſſibly take place, by the 
nature of the inſtitution: And this rule would 
not occaſion any failure of juſtice, becauſe it 
admits the competency of the, Houſe to make 
ſuch inquiries. That the ſitting members could 
not inſiſt upon their objection now, without de- 
nying the power of the Houſe to receive and to 
proſecute it ; or without catching at an advant- 
age in this Court, from their own laches and 
neglect in the Houſe. That no caſe could be 
found, in which the old election committees had 
made any ſuch inquiry as the preſent, but under 
a ſpecial inſtruction from the Houſe for the pur- 
poſe : From whence it might be inferred, that a 
general reference of a petition by the words © 70 
examine the matter thereof,” did not enable them 
to inquire into ſuch circumſtances as theſe. (B.) 
And by rcaſoning from analogy, it would follow, 
that the juriſdiction of this Court, depending on 
the ſame form of words in the act, was reſtrained 
in like manner. | 
That the caſes of Dumbarton and Wootton 
Baſſet proved no more, than that the Houſe di- 
rected an inquiry into the manner of ſigning a 
petition, previews to the trial of the matter of 
the petition ; which was a frequent practice, and 
: might 
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might have been had upon the preſent petition, 
if the ſitting members had thought proper. But 
it muſt have been ordered by the Houſe, as in 
thoſe caſes; for in this Court the trial of he 
matter of the petition had begun, and muſt pro- 
ceed until determined. 

That the caſe of Colcheſter bore no reſem- 


blance to the preſent; for there, the petition be- 


ing founded upon two diſtinct grounds of ob- 
jection to the ſitting member; one being his 
want of qualification, and the other depending 
on the merits of the election; the Court having 
decided upon the firſt, ſo as to put the ſecond 
out of the queſtion, therefore did not enter up- 


on the merits of the election. But their judg- 


ment was, nevertheleſs, formed upon the matter 
of the petition *, 

That the former Honiton Caſe, and thoſe 
ſuppoſed ones of forged names, or of want of 
right in the petitioners, were different in prin- 
ciple from the preſent, In them the objection 
is not extrinſic to the matter of petition, in that 
inlarged ſenſe, in which the trial of it muſt com- 
prehend the whole merits of the election and re- 
turn, as far as the right to the ſeat depends upon 
the trial. For inſtance, if a petition is a forgery, 
there is no petition to try; and that queſtion 


See Vol. I. p. 415, &c, 
puts 
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puts an end to the matter of the petition, and 
is therefore a neceſſary queſtion of the trial. So 
where a petitioner is incapable of ſitting in the 
Houſe: If his petition ſhould have no other 
object than the ſeat, the merits of the election 
could not be affected by the trial of the petition, 
and it would be trifling with juſtice to proſecute 
it *. But the preſent objection was altogether 
extrinſic to the matter of the petition, in the 
moſt inlarged ſenſe of that phraſe; and could 
not affect the merits of it, in any other ſhape 
than as a breach of privilege, for the cognizance 
of the Houſe. And the fame might be ſaid of 
the ſecond objection of the fitting members, 
drawn from the ſuppoſed corrupt conduct of the 
petitioners; which, if true, might be reported 
to the Houſe for their cenſure; but ought not 


to precede, ſince it could not preclude, the in- 


quiry into the matter of the petition, 


The Committee reſolved, 
That the counſel for the fitting member might 
produce evidence of the invalidity of the petition. 


Ahe caſe of Bedford in 1728, was of this fort, It was 
there objected to the petitioner, that he was diſabled by an 
office, to fit, or claim to fit in parliament, The Committee 
heard evidence in ſupport of the objection, and reſolved, 
That he was incapable of claiming 10 fit in parliament : 
Whereupon his counſel declined any further proceeding 


againſt his opponents, 21 Journ. 138, 9. 
Which, 
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Which, upon an application for that purpoſe, 
from the counſel for the petitioners, they ex- 
plained to be, 

That the counſel might proceed, to ſhew the irregu- 
larity of ſigning or preſenting the ſecond petition, 
As diſtinguiſhed from the charge of corrupt 
conduct in the petitioners, 


The fitting members proceeded accordingly, 
with evidence tending to prove, Firſt, that the- 
petition preſented to the Houſe in the preceding 
(i. e. the ſecond) ſeſſion, was ſigned as a duplicate 
of that which was preſented in the firſt ſeſſion ; 
and about the ſame time, viz. in the beginning 
of that ſeſſion; in order to be kept as a copy, 
in caſe of the loſs of the original, and not with 
any view of its being preſented in the ſecond 
ſeſſion, as a renewed petition. And ſecondly to 
prove, that whether it were ſigned as an original 
petition, or as a duplicate, the perſon by whoſe 
means it was preſented to the Houſe, had therein 
acted without the authority of the petitioners. 

It was proved, that ſeven of the eight perſons 

who ſigned the firſt petition, had voted for Sir 
G. Yonge and Mr. Bailey, and the eighth for 
Mr. Bailey and a Mr. Broughton. The renewed 
petition was like the firſt. The third, now 
trying, was ſigned by one of the ſeven voters for 
Sir G. Yonge, and by the eighth who vored for 
Bailey and Broughton, And there was no ob- 


jection 
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jection to the anchemicity of this petition, but 
by reference to the others in the circumſtances 
before related. 

The evidence produced by the petitioners in 
anſwer to the other, tended to prove, That as to 
the two perſons whoſe petition was now under 
conſideration, there was no irregularity; and 
that hey had acted conſiſtently, in both the 
renewals of the petition, in order to proſecute it 
with effect. And in reſpect of the others, that 
their ſignatures to the ſecond petition, were made 


at a time ſubſequent, at leaſt, to the laſt day of 


preſenting petitions in the firſt ſeſſion ; and that 
therefore they muſt have been intended for its 
renewal in the following ſeſſion: Since there 
could have been no other reaſon, for obtaining 
their ſignatures at ſuch a time. 

The obſervations made upon the evidence by 
the counſel for the petitioners, in ſupport of their 
former poſitions, were inforced by the addition 
of the following caſes, viz. of 

Weſtbury in 1728, 21 Journ. 192. Where 
the original petition having been preſented by 
two perſons, one of whom died before the fol- 
lowing ſeſſion, and the petition being renewed 
in the names of both, but ſigned only by the 
ſurvivor, the Committeewas ordered to pro- 
ceed upon the petition, as far as it related to 


the latter. | | 
. | Wells 
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Wells in 1748, 25 Journ. 450, 660. which 
was the ſame caſe as the preceding ; except that 
it may be inferred from it, that the perſon who 
did not ſign the petition, was living. | 

Bridport in 1728, 21 Journ. 27, 203, 399. 
Where a petition, which had been preſented by. 
two candidates, was renewed in the following 
ſeſſion by one; and another renewed by thirteen 
electors, out of fifteen who had preſented the 
original petition, It does not appear that any 
notice was taken of the renewal of theſe peti- 
tions, or any objections made to them. (C.) 

And they obſerved, That upon referring to 
the caſe of Dumbarton diſtrict, 21 Journ. 375. 
in which a report is made to the Houſe of that 
caſe, it appeared that a great number of perſons, 
who had not ſigned the original petition, ſigned 
the renewed one ; but though this was a material 
alteration in the manner of ſigning, the Houſe 
did not paſs any cenſure on the parties, nor reject 
the petition for this cauſe. The petition was 
indeed rejected: but it was expreſsly reſolved to 
be different in ſulſtance from the original petition. 
And even if that petition had been rejected for 
the additional ſignature, it could not have affected 
the preſent caſe; in which no et ſignatures 
were added, but only former names omitted, 
from a petition which continued the ſame in 
ſubſtance, That in the caſe of Wooton Baſſet, 
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the petition was not ſigned by the petitioner: 
Which being contrary to a general rule of the 
Houſe *, the petition would of courſe have been 
rejected, if the party had not withdrawn it. 

The counſel for the fitting members obſerved, 
That theſe caſes did not relate to the queſtion, 
as they urged it ; which was, whether the fraud 
practiſed upon the Houſe by the petitioners, or 
on their behalf, was not a matter ſufficient to 
vitiate and annul the petition itſelf. 

It would be uſeleſs to ſtate the particulars of 
the evidence produced on both ſides, upon this 
queſtion. Many witneſſes were examined; whoſe 
evidence in ſome reſpects was contradictory : 


And the deciſion of the Committee was formed 


as a verdict of fact alone, upon the credit of 
the ſeveral teſtimonies, They ſeem to have 
conſidered the fitting members, as having failed 


in eſtabliſhing thoſe points, upon which they 


founded their objections to the petition. For 
after hearing the obſervations of counſel, upon 
the evidence on both ſides, they reſolved 


That the petitioners ſhould proceed to prove the 
allegations of their petition. 


State of the Caſe, Hereupon the general merits 
of the petition were ſtated by the 


* See 17 Journ. 481, 483, 493, 541, 490, 541. in the 


eaſes of Haſlemere, Wigan, and Sterling diſtri, 


2 coun- 
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counſel. The concluſion to which they pointed, 
was ſimply to prove the ſitting members guilty 
of bribery, by themſelves or their agents, and 
their elections therefore void. For as to the 
number of votes for the deceaſed candidate Mr. 
Bailey, there was no diſpute. There were on 
the poll for Sir G. Yonge 350, for Sir G. Collier 
216, for Mr. Bailey 137. 

The right of voting in Honiton, according 
to the reſolution of the Houſe of december 18, 
1724, is in the inhabitants bouſekeepers, commonly 
called potwallers *. 

The charges againſt the ſitting members were 
made ſeparately, and in general without con- 
necting them together. The principal ſubject 
of the evidence againſt Sir G. Yonge, conſiſted 
of the following circumſtances, viz. That in the 
month of february, 1784, when a diſſolution of 
parliament was much talked of, a public notice 
was given in the town, by the bell- man, that 
Sir G. Yonge's benefaction was ready to be 
diſtributed, at the houſe of James Maynard. 
Great numbers immediately flocked to the place; 
where Maynard and ſome other perſons received 
them, two at a time, and preſented them in 
general with half a guinea a- piece, in the name 
of Sir Geo. Yonge. The names of thoſe who 
received the money, were at the ſame time 


* 20 Journ. 366. ; 
| written 
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written down. One man was refuſed it, being 
told by Maynard that he was . age, and 
had no vote. 

There was likewiſe evidence of ſeveral inns 
in the town being open for treating the voters, 
on the election day, and on four or five days 
preceding it; alſo of particular promiſes being 
made of money, of paying old debts, and of 
other gratuities, by perſons canvaſſing on behalf 
of Sir G. Yonge, and alledged to be his agents; 
and of ſome perſonal acts of bribery in this kind 
by himſelf. 

With reſpect to Sir Geo. Collier, the evidence 
my conſiſted chiefly of a few gifts and promiſes of 
\.Y ſmall ſums of money, by perſons alledged to be 
pi | his agents for the purpoſe. Some evidence of 
— 6 treating was likewiſe offered againſt him. 

144 I avoid entering into further particulars of this 
evidence, for reaſons which the reader may have 
ſeen in other parts of this work. 

IT The defence on the part of Sir G. Yonge, 
A | conſiſted partly in diſproving ſome of the facts; 
j and partly in ſhewing that they were not brought 


5 home to himſelf by proof of agency, or of any 
„ EIS) connection between him and the perſons men- 
ff | tioned. And alſo, with reſpect to the general 
| 


diſtribution of the half guineas, it was further 
alledged, that it was a charitable donation in the 
ſevereſt weather of the winter ; not intended for 

3 election 
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election purpoſes, becauſe parliament was then 
ſitting, and a diſſolution far off: and that there 
was no expectation of their voting, in return for 
the favour, held out to the inhabitants who re- 
ceived it. In ſupport of this argument, it was 
added, That Sir G. Yonge had a great eſtate, 
and his principal reſidence in the neighbourhood ; 
had repreſented the town, in many ſucceſſive 
parliaments, and was of a family long reſpected 
there; ſeveral generations of which had repre- 
ſented Honiton ; ſo that it was more juſt and 
reaſonable to ſuppoſe his bounty ſpontaneous, 
and charitably directed to the diſtreſſes of the 
inhabitants, at ſuch a ſeaſon: That in a town 
where the right of voting is ſo general, the 
greater number of perſons ſo benefitted, muſt 
neceſſarily be voters. 

The counſel for the petitioners argued from 
the time, and other relative circumſtances of the 
fact; from ſubſequent references to it in the 
preſence of Sir G. Yonge, at the election, and 
from the general underſtanding of the voters, 


that it could bear no other conſtruction, than 


that of a comprehenſive act of bribery of the 
whole town; and that it was directed by the 
ſitting member to this end only. 

On the part of Sir G. Collier, the defence was of 
the ſame ſort ; an endeavour to refute the charge, 
by ſhewing the weakneſs, or inconſiſtency of the 

Vor. III. M evidence, 
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q evidence; or by denying the connection between 

4 | himſelf and the perſons ſpoken of as his agents. 

AY The Committee adopted the conſtructions 
| and arguments in favour of the fitting members, 

4 and determined generally | 

li | | That they were duly elected. 

We. Of which reſolution the Chairman informed the 

j | Houſe on thurſday, february 23. 


| „ . 
ON THE CASE OF 


DO NI 0520 


Wh — 
23 
1 


nw 


Lc 


- ANG. 24 
— — — 
DEEDS * 


PRO SC, I a} 


— 


= 


| AGE 148. (A.) The caſe of Honiton here 
1.4 mentioned, deſerves to be more particularly known, 
| J have taken the following account of it, from the 
193 minutes of the Committees and the Journals. 

YM After the general election in 1780, Sir Geo. Yonge 


| and Alexander MLeod, Eſq; were returned. Mr. 

i Lawrence Cox, the other candidate, and ſome electors 

W. | | on his ſide, petitioned againſt M*Leod's return &. Mr. 

hn i! Cox afterwards requeſted, and obtained, leave to with- 
; 


draw his petition 4, That of the electors alone re- 


* 38 Journ, 490 Ib. 298. 
mained 


v7 


u 6 163 
mained for trial; which contained different charges of 
bribery againſt MLeod, and nothing elſe. 

The Committee upon this petition met march 21» 
1781, and concluded the trial on the 27th following, 
when they determined, That Mr. M*Leod was not 
duly elected: That Mr. Cox was not duly elected: 
and, That the election was © void with reſpect to one 
of the burgeſſes *.“ 

A new election being ordered to ſupply the vacancy, 
Mr. M*Leod was again a candidate. Mr. Wilkinſon 
oppoſed him and was returned. There were two 
petitions againſt him; + one by Mr. M<Leod, another 
by electors in his intereſt, The Committee upon 
theſe petitions met february 13, 1782, conſiſting of 
the following members, viz. ; 


Charles Robinſon, Eſq; Chairman. 


William Adam, Eſq; t f 

William Baker, Eſq; F Nominees 
Lord Maitland Sir Horace Mann 
Lord Duncannon James Martin, Eſq; 
Thomas Stanley, Eſq; Thomas Whitmore, Eſq; 
Sir James Pennyman Sir William Middleton 


John Trevanion, Efq; Henry Rawlinſon, Eſq; 
Edward James Eliot, Eſq; Sir George Warren, 
Meſſrs. Bearcroft and Lee were counſel for Mr. 


MLeod, and Mr. Anſtruther for the eleQors. 
Meſſrs. Arden and Burke for the ſitting member. 


* 38 Journ. 320. + Ib. 597, 614: 
+ The ſame member had been named by Mr. M*Leod, to 
fit upon the former Committee. 38 Journ. 300. 
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As ſoon as the petitioner's counſel had opened the 
caſe, (comprehending various objections to the votes, 
and charges of bribery and threats againſt the ſitting 
member) the counſel for the latter, objected to Mr. 
MTLeod's going into any evidence of his caſe; con- 
tending, That his former return had been avoided for 
bribery at that election, and that he was therefore in- 
eligible to ſupply the vacancy. To ſubſtantiate which, 


they offered in evidence the minutes of the former 


Committee. 

In anſwer to this objection, the petitioners argued, 
That the fitting member had no right ſo to interrupt 
the due courſe of proceeding, and that the Committee 
were bound in juſtice and duty, to hear the whole of 
their caſe, before the other party could be admitted to 
ſtate his defence. In the reply, Mr. Arden contended 
further, That the eleCtors petitioning in favour of 
M<Leod, had no right to enter upon the ſtate of the 
votes on the poll: Becauſe, even if they ſhould ſuc- 
ceed in reducing Wilkinſon's numbers to a minority, 
it would not avail the candidate for whom they peti- 
tioned: That they could only proceed upon thoſe 
parts of their petition, which accuſed the fitting member 
of bribery. 

The Committee reſolved, That the fitting member 
might proceed to produce evidence of the ineligibility of 
Mr. Me Lead. 

Hereupon the counſel, after ſtating their arguments 
upon the legal conſequences of their evidence, pro- 
duced the petition againſt the return in 1780, and the 
minutes of the proceedings of the former Committee, 
with the determination upon it. They then called a 
witneſs, who was proceeding to relate the circum- 

ſtances 
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ſtances of the bribery, when the court directed the 
counſel to withdraw; and reſolved, That they ſhould not 
enter into parole evidence, of the brib:ry which paſſed at 
the general election, on the part of Mr. M*Leed. 

The counſel for MLeod were then heard, in ſupport 
of their client's eligibility, and the other fide replied : 
After which the court reſolved, “ That the Committee 
who were appointed to conſider the former petition, de- 
ſcribing it] having declared the election of Alexander 
Me. Leod, Eſq; void, (the ſaid petition containing no «ther 
allegations than of bribery and corrupt pratiices) it is the 
opinion of THis Committee, That the ſaid election was 
declared void for bribery and corrupt practices only.“ And 

« That the ſaid Alexander M*Leod was not eligible, to 
fill the vacancy occaſioned by the ſaid reſolution.” 

When the counſel were informed of theſe reſolu- 
tions, thoſe on the part of M*Leod deſired to know, 
whether he might proceed upon the allegations of his 
petition. The Committee deliberated, and refolved, 
That the counſel for the eleftors of Honiton ſhould proceed 


to prove the allegations of their petition : Air. M. Lead 


not being permitted to prove the allegetians of his petition. 
Mr. Anſtruther accordingly procecded to ſtate the 
caſe of his clients, conſiſting chiefly of charges of 
bribery ; and contended for a right to diſpute the ſtate 
of the poll, and the legality of the votes for the fitting 
member; and at the cloſe of the ſame day, detailed his 
particular objections to them. But on the next day, 
when the evidence upon the charge of bribery was 
finiſhed, he declined entering upon his objections to 
the ſtate of the poll, relying upon the effect of the 
other evidence; upon which he made his obſervations 


and concluded, The caſe of the ſitting member began 
M 3 and 
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and ended, on the following day; and the court de. 
termined That he was duly elected. * 


The Colchefter caſe of 1782, having a relation to 
the ſubject of the argument, upon which that of 
Honiton was introduced by the counſel, I have like- 
wiſe extracted the following account of that caſe, from 
the minutes of the Committee and the Journals. 

The death of Mr. J. Martin Rebow during the receſs 
of parliament in 1781, occaſioned a vacancy for this 
borough. The candidates to ſupply it were Mr. Potter, 
and Commodore Affleck (at that time abroad); the 
former of whom was returned. Some electors, in the 
intereſt of the latter, petitioned againſt the return +. 
The Committee for the trial of this petition, met 

upon the 6th of february 1782, and conſiſted of the 

following members, viz. 


Lord Lewiſham, Chairman, 


B. Gaſcoyne, Eſq; ; 

Earl of Surrey F Nomineer 

Lord Gallway Hon. Charles Phipps 
William Strahan, Eſq; Hon. George Percival 
Wm. R. Rumbold, Eſq; Lord Malden 

Jn. Wm. Egerton, Eſq; Sir F. Sykes 


John Lowther, Eſq; Martin Fonnereau, Eſq; 
Hon. G. A. North Hon. N. Curzon. 


Meſſrs. Bearcroft and Lee were counſel for the peti- 
tioners ; and Meflrs, Peckham and Erſkine for the 
, fitting member, 


* 38 Journ, 798. + Ib. 597. 
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The numbers on the poll were 639 for Potter, and 
571 for Affleck. 

After the petitioners had finiſned their caſe, and the 
ſitting member's counſel had opened his defence, the 
latter called upon the petitioners, to produce Com- 


modore Affleck's qualification. [He was at that time 


likewiſe out of the kingdom.] The petitioners ad- 
mitted, that they had been duly ſerved with notice for 
that purpoſe ®, but declined to produce it ; and con- 
tended that under the circumſtances of the caſe, it 
ought not to be required of them; that their candi- 
date's continued abſence out of the realm, at and ſince 
the election, neceſſarily excuſed them from com- 
plying with the orders of the Houſe, reſpecting the 
qualification. The ſitting member's counſel, on the 
other hand, inſiſted upon the neceſſity of it; and each 
party maintained their points in arguments at length. 
The Committee deliberated upon them and reſolved 
unanimouſly 

That in that flage of the proceeding, it was not neceſ- 
ſary to inquire into the qualification of Commodore Aﬀeck. 

The fitting member's caſe then proceeded, and 
when both were finiſhed, the court, after employing 
three days in deliberating upon the merits of the 
election, reſolved 

That the ſitting member ſhould not, be permitted to go 
into Commodore Afteck's qualification ; he having been 


abroad at the time of the election, and having continued 


in the Meſt-Indies ever ſince. 
Reſolutions then paſſed, that he was duly elected, 
and that Mr, Potter was not +. 


„See vol. I. 420, 422, &c. and Nate B. p. 449. 


+ 38 Journ, $64, | 
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2m 
Þ | Pa. 152. (B.) As far as I have had occaſion to 
{ 0 | read the journals, I have reaſon to think this obſerva- 
5 tion true. The ſpecial reference of ſuch inquiries to 
FT. the old election Committees, has generally been oc- 

| caſioned by ſome ſuggeſtion in the Houſe, of particular 

N circumſtances making it neceſſary; either at the time 
1 of the preſenting and reading the petitions, or after- 
k i | wards, as thoſe circumſtances might be known to the 
P ; parties intereſted, : 
4 In 1706, at the beginning of the ſeſſion, (which was 
Ws the ſecond of that parliament,) the Houſe paſſed a 

1 i Fe general order to the election Committee, upon renewed 
„ petitions, in theſe words, « That it be an inſtruction 
| | to the Cofhmittee of privileges and elections, that 
| ; f before they proceed to inguire into the merits of any peti- 
1 i tion, preſented to the Houſe this ſeſſion touching 
* elections, they do examine whether they be the ſame 
5 in ſubſtance, with ſuch as were preſented the laſt ſeſſion 
i . of parliament.“ See 15 Journ. 211. This relates only 
„ to the jub/tance of the peutions. 

+ In the beginning of the ſecond ſeſſion, of the par- 
i 1 liament which was called in 1708, the Journal ſtates 
WU eight renewed election petitions : After the reference 

0 it of which to the Committee, it is * Ordered, That it 
i h be an inſtruction to the ſaid Committee, that they do 
. 6 examine whether the petitions to them referred, be 
0 | the ſame; and figned by the ſame parties, as thoſe pre- 
Wt | ſented the laſt ſeſſion of parliament *. I ſhould have 
"1h underſtood this order, to relate only to the abovemen- 

0 i tioned eight petitions, immediately preceding it. (See 
l þ 16 Journ. 213.) But it appears to have been in- 

Mk | 
1 16 Journ. 213, 222. 
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tended generally, for all renewed petitions of the 
ſeſſion; for the Committee, in reporting the caſe of a 
petition preſented to the Houſe after this order, con- 
ſider it ſo, Theſe, I believe, are the only two in- 
ſtances of ſuch general inſtructions to the election 
Committees. 

In 32 Journ. 257. in the order for withdrawing an 
election petition, which had been the ſubject of a 
ſpecial reference, as to. the manner of ſigning it, the 
form is particularly expreſſive of the ſenſe of the 
Houſe, that ſuch inquiries are wholly diſtinct from the 
matter of the petition. After the order in the com- 
mon form, for leave to withdraw the petition, it is 
« Ordered, That the Committee of privileges and 
elections be diſcharged, from proceeding upon the matter 
of the ſaid petition ; and. alſo from examining into the 
manner of procuring and ſigning the ſame.“ 

The ſame caſe (which is that of Poole) ſerves to 
ſhew, that the Houſe conſiders a petition of electors, 
againſt a candidate whoſe return they have ſigned, to 
be improper. 32 Journ. 85, | 


Pa. 157. (C.) To theſe caſes the reader may add 
the following, of Leſtwithiel and Cirenceſter, from 
16 Journ. 222. 

« Mr. Compton reported from the Committee of 
privileges and elections, the matter relating to the 
variation in the ſigning the petitions, preſented to 
the Houſe this ſeſſion, from thoſe preſented the laſt 
ſeſſion, complaining of an undue election and return, 
for the borough of Leftwithiel in the county of Corn- 
wall, and Cirenceſter, in the county of Glouceſter ; 
which report &c. is as followeth ; viz. 


« That 


* * — 
1 — 4 = 4 — : 
— — 8 : ＋—— — —ʃ 
2 n | 
p bo 3 r r > — * — 5 1 
| - . 2 — K 5 - 
q „ Boe ww urn a e 
yp ts Hoes — — r 
- \ 


1 
3 
=_— 
=... 
WS 
. 
* 
* * 
F 8; 
: 
A 
. 
3 
3 
id 
3 
$7. 
"a 
44 0 
LY: 
"a 
4 
al 6 
1 
Ko 
a 
1 
75 15 
wal 
4 
5 
YN 
.. 
iy 
+ TR! 
147 
i 
* 
4 4 
oh 
\f 
03 
1 
Iu 
W 
. 
ih 
o 
„ 
1 
1 
1 
2 
4 4 f 
{ Pk 
1 
£4 
O 
1 * 
3 
1 N 
9 
1 1 
3 
LN, 
Kh 1» 
1% 
% 
13 
* 
1 
1 
9 
2 
4 
145 
12 
1 
1 
14 
5 
. 
J. 
. 
1 if! 
un. 
7 is 
4. 
* 
14 
7 
, 
& | J 
19 [4 
18. 
Et 
44, * 
1 4 
* 
— 
1 
i 
l 
: * 
7 
K 
+, 
l 15 
wes 
15 
7 
4.5 
w | 
Is 
by y 
1 
4 
14. 


of 


—_— — — 


3 _ 
— eas 1 


170 FO TT EE % 


“ That the Committee, purſuant to the inſtruction 
given them, (to examine whether the petitions to 
them referred, be the ſame, and ſigned by the ſame 
parties) have examined the ſaid petitions, and find 
them all agree with the petitions preſented laſt ſeſſion, 
but two, viz. 

« The petition of the chief magiſtrates and aſſiſt- 
ants, of the borough of Leſtwithiel, complaining of an 


undue election and return of James Kendall and Joſeph 


Addiſon, Eſqrs. preſented the laſt ſeſſion, was ſigned 
by William Taprell, and eighteen other perſons; and 
the petition, under the ſame title, preſented this ſeſſion, 
is ſigned by the fame eighteen perſons, without the 
faid William Taprell, 

« And the petition of ſeyeral of the inhabitants of 
the borough of Cirenceſter, complaining of an undue 
return of Charles Cox and Allen Bathurſt, Efqrs. 
preſented the laſt ſeſſion, was ſigned by John Curtis, 
and Edward Butler, and fourteen other perſons ; and 
the petition under the fame title, preſented this ſeſſion, 
is ſigned by the ſaid fourteen perſons, without the ſaid 
John Curtis and Edward Butler. 

« Ordered (by the Houſe) That the ſaid Committee 
be directed to proceed, to hear the matter of the 
petition, complaining of an undue election and return 
for the ſaid borough of Leſtwithiel, and to report the 


ſame, with their opinion thereon, to the Houſe, although 


William Taprell, who ſigned the faid petition, is dead. 
« Ordered, That the ſaid Committee do proceed to 
hear the matter of the petition of ſeveral of the inha- 
bitants of Cirenceſter, in the county of Glouceſter, 
although the ſame be not ſigned by the perſons in the 

report mentioned who ſigned the former petition.” 
8 The 
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The following references are added for the reader's 
uſe, if he ſhould have opcaſion to trace the practice 
of the Houſe, upon caſes of other objections, that 
may be raiſed againſt renewed petitions, viz. Glou- 
ceſter, 20 Journ, 24, 25, 238, 273, 391. Leominſter, 
18 Journ. 28, 478, 480, 486. Wigan, 13 Journ. 5, 
146, 162. Dartmouth, 12 Journ. 352. 13 Journ. 7. 
Fowey, 12 Journ. 352. 13 Journ. 4, 9, 63. St. 
Ives, 12 Journ. 355. 13 Journ, 2, 9, 62. Mitchell, 
12 Journ. 350. 13 Journ. 6, 245, 272, Reading, 
12 Journ, 351. 13 Journ. 5, 64. Poole, 32 Journ, 
85 257. 
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Taz CASE or rar DOUBLE RETURN 
FOR THE BOROUGH or 


r 
In the County of Wits, in 1785. 


The Committee was choſen on Thurſday, the 17th 
of february, 1785, and conſiſted of the following 
members: 

Edward Phelips, Eſq; Chairman. 
Abel Moyſey, Eſq; 
William Young, Eſq; 

* Sir W. Lemon, Bart. William Praed, Eſq; 

Hon. Richard Howard * Fra. John Browne, Eſq; 

Thomas Scott, Eſq; James Amyatt, Eſq; 

Ger. Noel Edwards, Eſq; William Drake, jun. Efq5 

* R. Slater Milnes, Eſq; * Henry Addington, Eſq; 

Sir Edmund Affleck, Bart. Sir John Miller, Bart. 

Candidates. | 
The Hon. Edward Bouverie, and the Hon. William 
Seymour Conway : 

Bcth of whom were returned, and for each of whom 
petitions were preſented, by the Electors in their 
reſpective-intereſts, 


Nominees. 


' 


Counſel. 
For the Petitioners in behalf of Mr. Bouverie, Mr. 
Wilſon and Mr. Luders. 
For the Petitioners in behalf of Mr. Conway, Mr. 
Piggott and Mr. Douglas. 


N 
* 


Thoſe ſo marked, were members of the former Downton 
Committee. 
IN 


1 


1* n of the determination of the 
former Committee, related in p. 264 of the 
firſt volume, a new election was had on the 26th 
of july 1784, to ſupply the vacant place. The 
ſame intereſts were again oppoſed to each other 
in the borough. Mr. William S. Conway be- 
came a candidate, in the room of his brother, 
and was oppoſed by Mr. Bouverie. 

The conteſt for the place of returning officer 
was renewed. / Mr. Dagge again acted as ſuch, 
and took the poll. Mr. Serle, on the other fide, 
inſiſted upon the claim before made by his de- 
puty Harriſon, and likewiſe took the poll. Vo- 
ters for both candidates tendered their votes to 


each of them. The numbers on the poll taken 


by Dagge, were 51 for Bouverie, and 47 for 
Conway, and the former was returned by him. 
Serle's poll had a majority for Conway, whom 
he returned. 

There were four petitions iſt to the 
Houſe upon theſe returns *. The firſt, by free- 
holders on the fide of Mr. Bouverie, complained 
of Serle's having interrupted the poll taken by 
Dagge, and of his acting as returning officer, in 
defiance of the determination of the former 


Committee, which. had confirmed Mr. Dagge's 


*. 40 Journ, 466, 7, 


=” appoint- 


—— rr — — — 

4 * : 6 = „ * 11 

E 4 bj a4 r NN * 

* . 
— 2 * "es ww i 0 1 
a | 
d = „ 1 
2 1 * _—_ - ate a 


£ e n — 
- Li : o A * 4 * — 
' - * = — 


D 


r 


* * — 5 . 

7 — 44S 

1 — 
4 


— 


— 


— IS —— 
EP ie ar be fe 


— 


we 
CTY 


EB. 
on Es 
1 


— << 
I 
* 


— + "WE... TAY 
ISLET a8 te 
rr 


1 * 
TH 
14. 
38 
mis © 
) 
» 
. 
BF 
3 
1 
1473 
. 
1,97 
08 
ö 13. 
11 
f i 
1 
617 
71 


Ls 
44: 0 
1 
n 
„ 
Fr. 
ka 
„ 
* 
_ 
f 


174 E 


appointment to his office: And prayed that this 


return might be taken off the file. The ſecond 


petition, by other freeholders on the ſame ſide; 
alledged that Mr. Bouverie had a clear majority 
of legal votes, and was duly returned by the 
proper officer, Mr. Dagge : That Serle had il- 
legally taken upon himſelf to act as returning 
officer, and without right, to admit and reject 
votes for the two parties, and to return Mr. Con- 
way, to the prejudice of the petitioners. The 
third petition, by two freeholders, Charles Hill 
and James Millett, was confined to their own 
votes, tendered for Bouyerie, which, they com- 
plained, had been improperly rejected. The 


fourth, by freeholders on che ſide of Conway, al- 


ledged that votes for him had been illegally re- 
jected by Serle; and illegal votes for Bouverie 
received; and complained of Dagge's return of 
Bouverie, as illegally made, upon an unjuſt ad- 
miſſion and rejection of votes. And it con- 
cluded with a charge of bribery againſt Bouverie. 
Mr. Conway himſelf had petitioned in the for- 
mer ſeſſion, but did not renew his petition “. 
Both returns were annexed to the writ. That 
of Mr. Bouverie being firſt, his counſel were 
going to begin, according to the ſtanding order 
of march 18, 1728, recited 1n the firſt volume, 
Pa. 76: But they were ſtopped by thoſe of the 


40 Journ. 445+ 
| other 
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other ſide, who relinquiſhed the claim of Mr. 
Serle to be returning officer, in right of his of- 
fice. They ſaid, they declined to enter upon 
this queſtion, from motives of convenience, and 
to ſave time; proteſting, however, that the right 
was not abandoned *. The p.oceedin.zs ef the 
cauſe, therefore, were confined to th- poll taken 
by Mr. Dagge, in the ſame manner as if th re 
had been no other; and Mr. Conway's counſel 
began, as for a petitioner. 

The caſe being relieved from this preliminary 
queſtion, was of the ſame ſort as ihe laſt, upon 
the merits of the election. Mr. Conway ob- 
jected to 33 votes for his opponent, and con- 
tended to have 15 added to his own. 

The event of this trial having prevented the 
Court from deciding upon the merits of the par- 
ticular votes, I ſhall not enter' into the detail of 
them. Mr. Conway brought forward again thoſe 
queſtions, which are diſcuſſed in the former 
cauſe, in the different objections to his brother's 
votes; to which was now added another, againſt 
ſeveral voters who derived their titles from the 
Earl of Radnor; founded on the want of a re- 
conveyance to his Lordſhip, of the burgages in 


In conſequence hereof, the Committee, at the concluſion 
of the cauſe, agreed to a reſolution in favour of Dagge; 
which the Chairman reported to the Houſe, together with 
the determination on the election. 
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queſtion, from thoſe who had voted at the for- 
mer election, in right of them. 

After the general ſtate of the caſe had been 
opened, Mr. Conway's counſel propoſed to 
the Court, to proceed upon the trial, by de- 
ciding upon each vote or caſe, as it ſhould be 
brought forward, in the manner of ſeparate 
cauſes; alledging that this method would tend 
to the convenience of the Committee, as well 
as that of the parties, to whom 1t might be very 
beneficial, in ſaving time and expence : Becauſe 
ſuch deciſions would not only ſerve as guides to 
them, in the ſubſequent caſes, but would likewiſe 
enable both ſides to know exactly their circum- 
ſtances: And the ſitting member *, when en- 
tering upon his caſe, would ſee preciſely what 
he would have to encounter, and whether it 
might be worth his while to attempt it or not. 
On the other fide, this courſe was objected to, 
as unuſual, and particularly inconvenient to Mr. 
Bouverie, who was not prepared for it, by hav- 
ing the neceſſary evidence in readineſs: And as 
far as the propoſal had in view any particular 
benefit to him, his counſel ſaid, they very rea- 
dily declined it. The Committee hereupon 
reſolved, | 


* I uſe this phraſe, although not ſtrictly proper, becauſe 
more conſonant to the order of proceeding, after Mr. Con- 
way's ſubmiſſion to the return, 

That 
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* That the counſel on the. part of Mr. Conway 
ſhould go through their whole caſe. | 


The counſel for Conway having finiſhed their 
caſe on the 25th of february, Mr. Bouverie's 
opened theirs in anſwer to it; which was like- 
wiſe of the ſame kind, as upon the former trial. 
They alſo ſtated objections to twelve of Mr. Con- 
way's votes. In the courſe of the evidence on 
their ſide, they produced the deeds to ſubſtan- 
tiate thoſe voters, to whom the objection was 
raiſed, upon the want of a conveyance to Lord 
Radnor. The evidence was objected to. The 
circumſtances of the caſe were as follows: 

The Earl of Radnor had conveyed to the vo- 
ters in queſtion, the burgages for which they 
voted; and his title was founded on the deeds 
above mentioned; being a conveyance by leaſe 
and releaſe of the 16th and 17th cf july, made 
berween W. Scott, LL. D. and eighteen others, 
(voters) of the one part, and the Earl of the 
other. The leaſe witneſſed, That, in conſidera- 
tion of 5 8. they the ſaid W. Scott, &c. bar- 
gained and fold to Lord Radnor, all thoſe 
their and each and every of their ſeveral meſ- 
fuages or tenements, burgages, lands, heredita-' 
ments and premiſes, ſituate in Downton, to- 
gether with all ways, &c. for a year; paying a 
pepper-corn at the end thereof: To the intent, 
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&c. (in the uſual form of reference to the ftatute of 
vſes.) The releaſe followed the leaſe in the 
common form; the words being, © do and each 
and every of them doth grant, bargain, ſell, 
alien, releaſe and confirm, &c. to Lord Rad- 
nor, his heirs and aſſigns.” Both the leaſe and 
releaſe bore the uſual ſtamps, required for one 
deed. If this conveyance was not admiſſible in 
evidence, Lord Radnor's title, and conſequently 
that of the voters who derived one from him, 
was inſufficient. 

The counſel for Conway contended, That, 
according to the ſtamp acts, and particularly the 
ſtat. 1 Ann. ſt. 1. ch. 22. ſ. 2. and 12 Ann. ft. 
2. ch. 9. ſect. 21, 24, 25. theſe deeds were void, 
as not being duly ſtamped. The clauſes of the 
ſtatutes referred to are in theſe words: 


Stat. 1 Ann. ft, 1. ch. 22. ſ. 2. That if any 
perſon or perſons, at any time after the ſaid 25th day 
of march 1703, ſhall write or ingroſs, or cauſe to be 
written or ingroſſed, either the whole or any part of 
any writ, mandate, bond, affidavit, or other writing, 
matter or thing whatſoever, in reſpect whereof any duty 
is payable by the ſaid acts, or any of them, in the 
whole or any part of any piece of vellum, parchment, 
or paper, whereon there ſhall have been before writ- 
ten any other writ, bond, mandate, affidavit, or other 
matter or thing, in reſpect whereof any duty was pay- 
able by the ſaid acts, or any of them, before ſuch vel- 
lum, parchment, or paper, ſhall have been again 

wr marked 
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marked or ſtamped according to the ſaid acts; or ſhall 
fraudulently eraſe or ſcrape out, or cauſe to be eraſed 
or ſcraped out, the name or names of any perſon or 
perſons, or any ſum, date, or other thing written in 
ſuch writ, mandate, affidavit, bond, or other writing, 
matter, or thing, as aforeſaid ; or fraudulently cut, tear, 
or get off any mark or ſtamp from any piece of vel- 
lum, parchment, or paper, or any part thereof, with 
intent to uſe ſuch ſtamp or mark for any other writing, 
matter, or thing, in reſpect whereof any duty ſhall be 
payable by virtue of the ſaid acts, or any of them; 
that then ſo often, and in every ſuch caſe, every per- 
ſon ſo offending in any of the particulars before men- 
tioned, ſhall, for every ſuch offence, forfeit the ſum of 
twenty pounds, with full coſts of ſuit.” 
Stat. 12 Ann. ſt. 2. ch. 9. ſect. 21, © That there 
- ſhall be, throughout the kingdom of Great Britain, 
raiſed, levied, collected, and paid to and for the uſe 
of her Majeſty, her heirs and ſucceſſors, for the ſeve- 
ral and reſpective matters and things herein after men- 
tioned, which at any time or times within or during 
the term of two and thirty years, to be reckoned from 
the ſaid 2d day of auguſt 1714, ſhall be ingroſſed or 
written (over and above the rates, duties, and ſums of 
money now due or payable to her Majeſty, her heirs 
cr ſucceſſors, for the ſame), the ſeveral and reſpec- 
tive rates, duties, charges, and ſums of money herein 
after expreſſed, in manner following: That is to ſay, 
(after aſſixing the ſeveral duties non many different in- 
firuments, the flatute proceeds in theſe words,) „For 
every ſkin or piece of vellum or parchment, or ſheet 
or piece of paper, upon which ſhall be engroſſed or 
written in Great Britain, any indenture, leaſe, bond, 
N 2 or 
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or any decd not hereby otherwiſe charged, the ſum of 
{ix pence ſterling; except bail bonds and aſſignments 
thereof, and indentures for binding poor pariſh or 
charity children apprentices, and ſuch decds executed 
in Scotland, as are charged with the ſtamp duty of two 
ſhillings and three pence, by an act of parliament, 
made in the tenth year of her preſent Majeſty's 
reign.” 

Sect. 24. That where any more than one of 
any the matters or things hereby charged with any 
ſtamp duty, ſhall be ingroſſed, written, entred, or re- 
giſtered upon one piece of veilum, parchment, or 
paper, tne ſaid reſpective duties hereby granted, ſhall 
be, and hereby are charged upon every one of ſuch 
matters and things reſpectively.” 

Sect. 25. © That all velium, parchment, and pa- 
per, charged by this act with any of the ſtamp duties 
hereby granted, which hath been, or ſhall (before the 
ſaid 2d day of auguſt 1714), be ſtamped or marked, 
in purſuance of the former acts of parliament relating 
to her Majeity's ſtamp duties, or any of them, ſhal}, 
before any of the matters or things (in reſpect whereot 
any duty is hereby made rayable}, be written or in- 
groſſed thereupon (tuch writing or ingroſſing being at 
any time after the ſaid 2d 00 of auguſt 1714, and 
within the ſaid term of two and thirty years), be 

brought to the head office for ſtamping or marking 
of vellum, parchment, or paper, to be ſtamped or 
marked with another mark or ſtamp, over and be- 
ſides the mark or ſtamps put or to be put thereupon, 
in purſuance of the ſaid former acts of parliament, or 
any of them; and tnat all vellum, parchment, and 


paper, which hath not Ow, or ſhall not (before the 
ſaid 
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ſaid 2d day of auguſt 1714), be ſtamped or marked in 
purſuance of the ſaid former acts, or any of them, 
ſhall (before any the matters or things, in reſpect 
whereof any ſtamp duty is payable hereby, and by the 
ſaid former acts, or any of them, ſllall be thereupon 
written and ingroſſed, ſuch writing or ingroſſing being 
after the ſaid 2d day of auguſt 1714, and within the 
- faid term of two and thirty years), be brought to the 
ſaid head office, and there marked or ſtamped with 
the proper marks or ſtamps provided, uſed, or ap- 
pointed, and to be provided or appointed, in purſuance 
of this act, and of the ſaid former acts of parliament, 
to denote the reſpective duties hereby and thereby re- 
ſpectively charged thereupon. And that if any of the 
ſaid matters or things ſo to be ingroſſed or written as 
aforeſaid, ſhall, during the term laſt mentioned, be 
ingroſſed or written, contrary to the true intent and 
meaning hereof, upon vellum, parchment, or paper, not 
appearing to have been duly marked or ſtamped ac- 


- * 4 ae <3 9 8 LANE 25 we ow 5 YG 7 s 8 an 
N n . A 4 


: cording to this act, That then, and in every ſuch caſe, 
| there ſhall be due, anſwered, and paid to her Majeſty, 
F her heirs and ſucceſſors (over and above the ſtamp 
5 duties payable hereby, and by the ſaid former acts, or 
at any of them), for every ſuch matter and thing reſpec- 
8) tively, the ſum of five pounds ſterling ; and that no 
** ſuch matter or thing ſhall be available in law or equity, 
ne or to be given in evidence, or admitted in any court, 
hy unleſs as well the ſaid duty hereby charged in reſpect 
81 thereof, as the ſaid ſum of five pounds, ſhall be firſt 
on, paid to the uſe of her Majeſty, her heirs or ſucceſſors, 
or and a receipt produced for the ſame, under the hand 
* of the receiver general for the time being of the 
the Ramp duties, or of his deputy or clerk, and until the 
cad N 3 wel 


S 
R 


Fe I Wren we — 
„ 


SEEDS — 
| 
* 


— 


Bog E — — 
3 


— 
n 


— 
we 


poorer gr ifranty + 2.5 p xe EO eh 
1 n — r * Cn 
8 * — 


— 


— 
ha 'A 
CO Og. nn —n_ 
— 


— 


FE 


_ — 


———ů— —2——e—⅛ __—— 
v & A. oa ne = — — * — 
* 

— 
= IIs 


— 


r 
— Wks 


— — 


: 
POR — —t— 
———— 8 
ar 24 oy T: + 
— 


_ 


—— ra - 


- A - £ 

* —— — — 
a _—— 
— * 

4 C 8 

* — 


PPP 


182 A8 R Xu. 


vellum, parchment and paper, upon which ſuch mat- 
ter or thing is ſo written or ingroſſed, ſhall be marked 
or ſtamped, according to the tenor and true meaning 
hereof. And the ſaid receiver general, and his deputy 
or clerk, are hereby injoined and required, upon pay- 
ment or tender of the ſaid duties, and of the ſaid ſum 
of five pounds, and ſuch other ſums, as by the ſaid 
former acts are payable in that behalf, to give a receipt 
for ſuch monies; and the other proper officers are 
thereupon required, to mark or ſtamp ſuch matter 
or thing with the proper marks or ſtamps requiſite in 
that behalf.” 


The argument for the objection was main- 

tained in the following manner : 

Each individual, who is a party to this con- 
veyance, has conveyed a ſeparate eſtate, and 
diſtinct intereſt from the others; and with which, 
the reſt of the parties have no privity or relation. 
Every one of theſe grants is to be conſidered as 
a ſeparate deed ; and if there is not a ſeparate 
ſtamp to each, according to the foregoing 24th 
ſection of 12 Ann. ſtat. 2. ch. 9. the law is not 
complied with, the revenue defrauded, and the 
deed itſelf void. 

When any leaſe is made in writing, it muſt 
pay a certain duty to government; and if any 
other thing ſhould be written on the ſame paper, 
unſtamped, it is void, and ſubject to the penalty 
of the 25th ſection of the fame act. Even it 
| the 
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the deed ſhould not be altogether and completely 
void, yet it cannot be good for more than the 
firſt grantor; though this poſition is not ad- 
mitted: For each new execution 1s within the 
proviſion of 1 Ann. ſtat. 2. ch. 22. ſ. 2. If the 
parties had not all met in the ſame place, there 
muſt have been ſeparate papers or parchments 
for them; and then there could be no doubt 
about the proper ſtamps. If this evaſion of the 


ſtamp acts ſhould be effectual, one deed may, 


upon all occaſions, be made to ſerve the pur- 
poſe, for a number of eſtates; for Lord Radnor 


might as lawfully have conveyed nineteen differ= 


ent eſtates to the voters, as have received fuch 
eſtates from them. 

The caſe of Gilby. and Lockyer “, lately de- 
cided in the court of King's Bench, on a ſimilar 
queſtion, contains a ſtrong confirmation of the 
above doctrine. Three perſons had been held 
to bail, in ſeparate actions, upon one affidavit ; 
Lockyer being named ſecond in it. The Court 
ſet aſide the proceedings, and diſcharged the 
defendant; conſidering the affidavit void, as a 
fraud upon the ſtamp duties: By which de- 
ciſion, the creditor was deprived of the ſe- 
curity he had gained by the arreſt. Judge 
Aſbhurfl, on this occaſion, mentioned a caſe, 


Doug. Rep. 207. Trin. 1779, 
N 4 where 


= 4} 184 G RVERE 
N 5 where ſeveral perſons, having been admitted to 
i 1 the freedom of a corporation upon one flamp, 
4 the admiſſion of the perſon i named was held 
0 |; to be good, and all the reſt void. But the other 
: # | Judges did not proceed upon that diſtinction in 
1 their judgment. 
1 In the caſe of Crooke and Davis, in Michael- 
0 mas term 1781 *, a defendant, who had been 
\ 1 held to bail in an action of debt upon a bond, 
i ; { and allo in another of afſump/it, upon one affida- 
* vit, was diſcharged in both actions, upon com- 
ö 0 mon bail, by the ſame court. 
fl i It may be ſaid, that though the deeds might 
Fl not be. valid, or capable of being uſed in evi- 
10 # dence now, yet if the party will pay the penalty 
| [| impoſed by the law, the proper ſtamps may be 
jt 1 fixed upon the deed ſtil and then it will be va- 
1 lid. But this argument relates only to the future 
i | 1 bn effect of the deed; and that cannot be inquired 
| | 1 into in this cauſe: Becauſe the queſtion turns 
| ö | upon the effect of the deed, on the title of the 
"FEY voters, at the laſt election: And if at the poll, the 
— 1 deed could not have been received in evidence, to 
| f | | prove the title, it is equally defective now. The 
11 , deciſion of the Committee in the caſe of Cardigan, 
5 | | in 3 Doug. ele&. 215. is in point upon this 
i F | queſtion. It paſſed upon a ſet of freemen, whoſe 
1 admiſſions, though regular in other reſpects, were 
\ N | In pa. 17 of the Additions to Doug. Rep. 
1 3 not 
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not ſtamped till after they had voted; and their 
votes were {et aſide. 


Mr. Bouverie's counſel argued thus, in ſup- 
port of the deeds. 

The queſtion is of very extenſive conſequence, 
and may affect the greateſt part of the landed 
property in the kingdom; for the deed is con- 
formable to the practice, that has long prevailed 
among conveyancers, in making family ſettle- 
ments: In which many different eſtates, belong- 
ing to the different parents or friends of the par- 
ties, are paſſed by a deed with one ſtamp. Great 
caution is therefore neceſſary, in deciding upon 
the ſubje&. For the conſtruction contended for 
on the other ſide, will make the ſtamp as A 
fare to the unwary. 

It will hardly be denied, that the deed would 
have been good, before the ſtamp acts. Lord 
Coke (Co. Lit. 45. a.) puts the caſe, of ſeveral 
perſons granting in one conveyance, and con- 
ſiders how each of them operates: Therefore 
he had no doubt, that a deed like the preſent 
would be good“. And if ſo, it muſt be as one 

1 1 deed; 

* The following is a copy of the paſſage referred to in 

Co, Lit. 45. a. If two ſeveral tenants of ſeveral lands, join 


in a leaſe for years, by deed indented, theſe be ſeveral leaſes, 
and ſeveral confirmations of each of them, from whom no 
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deed; for the number of the parties does not 
alter the nature of a deed, neither can the multi- 
tude of eſtates paſſed by it, render it more than 
one. The other counſel rely on the words of the 
act, matters or things; as if the contract for each 
burgage were to be rated as a ſeparate deed; 
whereas they are all contained in one deed. It is 


the common practice for a conveyance to contain 


the grants of many parties, having as many ſepa- 
rate intereſts; as of a mortgageor, mortgagee, 
truſtee, creditor, remainder-man and reverſioner ; 
to whoſe joint deed there is never more than ons 
ſtamp required. The acts do not require a 
ſtamp for each grant; but © for every ſtin or 
Piece of paper upon which ſhall be written any 
indenture” &c. And the name of the convey- 
ance, to which the particular ſtamp is declared 
neceſſary, is taken from its general uſe; as in- 


ntereſt paſſeth, and work not by way of concluſion in any 
fort, becauſe ſeveral intereſts paſs from them. B tenant for 
the life of C, and he in the remainder or reverſion in fee, 
having ſeveral eſtates in one and the ſame land, join in a 


| Teaſe for years by deed indented. This demiſe ſhall work in 


this ſort : During the life of C it is the leaſe of B, and con- 
firmation of him in reverſion or remainder ; and after the 
deceaſe of C, it is the leaſe of him in the reverſion or re- 
mainder, and the confirmation of B, For ſeeing the leaſors 
have ſeveral eſtates, the law ſhall conſtrue the leaſe to move 
but of both their eſtates reſpectively, and every one to let 


that which he lawfully may let; and not to be the leaſe only 


of tenant for life, and the eonfitmation of him in the re- 
mainder or reverſion,” 
| denture, 
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denture, bond, leaſe, not from its particular legal 
operation. In ſome other caſes of ſtamps, they 
are deſcribed by their quality and contents; as 
in the caſe of dutchy grants, admiſſions to free- 
dom, affidavits &c. This will explain the diſ- 
tinction, inforced in the caſe of Gilby and 
Lockyer. The words relating to affidavits are 
(in the ſtar. 5 W. and M. ch. 21. f. 3.) thus, 
« for every piece of parchment &c. on which 
any affidavit ſhall be ingroſſed” &c. and the ſtar. 
12 G. I. ch. 29. ſ. 2. directs that © where the 
plaintiff”s cauſe action ſhall amount to the ſum 
of ten pounds, affidavit ſhall be made and filed, 
of ſuch cauſe of action; and for ,/uch affidavit” 
the duty is required : Plainly alluding to a ſepa- 
rate affidavit, in every action. Admiſſions into 
corporations are ſpecified in the ſame manner, 
by the words © any entry, minute, or memo- 
randum of any admiſſion. “ into any corpora- 
tion,” which is meant of each individual ad- 
mitted. | 

It may be ſaid, that the word /ea/e-is in the 
clauſe in queſtion, and that each of theſe grantors 
makes a leaſe in this deed : But if the legal ope- 
ration of the deed is to govern, then it may be 
argued that this in law is no legſe, (A) but a 
bargain and ſale for a term; which name, ac- 
cording to 1 Lud, elect. 304. was originally 


F Stat, 5 Geo. III. cb, 46, . 2. 
given 
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given to this conveyance. What difference can 
be diſcovered berween the preſent caſe, *and thar 
common one of ſeveral perſons, granting ſeveral 
intereſts in the ſame land by one deed ? It is the 
ſeveralty of the intereſt, which makes the grants 
ſeveral, and not the ſeparation of the lands, 
Several obligors may become parties, jointly 
and ſeverally, in one bond; yet no more than 
one ſtamp is ever required for it. So of affidavits, 
in which many” perſons join, and relate many 
ſeparate facts; all under one ſtamp. Yet in 
both cafes, they might, upon the ſame principle, 
be confidered as” ſeparate bonds, and ſeparate 
affidavits. * The particular caſe of affidavits to 
hold to bail, comes under a different regulation, 
by which a ſtamp is required in every action 


ſworn to, A e to the arreſt, as befote 
mentioned; 


The fraud and abuſe ately complained of, and 
which oecaſtoned the act 19 Geo. III. ch. 66. 
ſ. 12. conſiſted in the practice of attornies, who 
wrote conveyances on large ſkins of parchment, 
on which was only one ſtamp; at the ſame time 
charging their clients, for the expence of two or 
more ſkins of the ordinary ſize, if they contained 
as much as the uſual contents of ſuch two. This 
was prevented; Yet not by requiring double 
ſtamps, but by reſtraining the exceſs of the 
attorney's charge, in his bill. of coſts, 

Bag. -- -þ „„ The 
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The foregoing arguments are much ſtrengthen- 
ed by the caſe of Baker and Jardine, which was 
determined in the Court of King's Bench in 
Eaſter Term 1784. It was an action brought 
by the mariner of a privater, againſt the owner, 
for prize money, due upon a veſſel captured by 
the privateer. The defence to the action reſted 
upon a deed, by which the plaintiff and three 
of his fellow ſeamen, had, during the litigation 
of the capture, aſſigned to the defendant their 
ſeveral contingent ſhares of this prize, for a ſmall 
conſideration ; on which deed there was only one 
ſtamp. The material queſtion, on which the 

cauſe turned, was, whether this bill of ſale was 
| Not void for want of as many ſtamps, as there 
were perſons aſſigning ſhares in it. Another 
queſtion in the cauſe depended on the force and 
exiſtence of ſect. 4. of ſtat. 20. Geo. II. ch. 24. 
relating to aſſignments of prize money * ; but 

this 


* This ſection of the act reſtrains ſeamen from ſelling their 
eventual ſhares of prize money; which in their diſtreſs or 
"thoughtleſſneſs they frequently uſed to do, under impoſition, 
and for trifling conſiderations. If this clauſe had extended 
to privateer ſeamen, and had continued in force, it would 
have deſtroyed the effect of the aſſignment made by the 
plaintiff, and have rendered the queſtion upon the ſtamp duty 
unneceſſary. The plaintiff's counſel contended for this point, 
which was denied on the other fide; and the arguments in 
the cauſe were chiefly directed to this queſtion, Ihe opinion 


of 


4 


* 
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this did not lead to the deciſion. The judges 
unanimouſly agreed, that the deed ſo ſtamped 
was valid: In conſequence of which judgment, 
the plaintiff failed, Yet there, as well as in this 
caſe, each mariner transferred a diſtin and 
ſeveral intereſt, to the perſon receiving the 
aſſignment. As to the caſe decided upon the 
borough admiſſions, in the Cardigan Committee, 
with all due ſubmiſſion to their authority, it may 
be argued that they miſtook the effect of the 


of the judges was with the defendant, that the above regu- 
lation was only temporary, and expired with the war of that 
period, 'This left the caſe entirely to depend upon the con- 
ſtruction of the ſtamp act; upon which, very little was ſaid 
by the counſel, in the way of argument. Ihe judges inti- 
mated, that they ſhould have thought more ſtamps neceſſary 
to the deed, if it had been a new queſtion ; but deſired a 
reference might be made to the officers of the ſtamp duties, 
and to conveyancers, to know their practice upon the ſubject ; 
and at a ſubſequent day, being informed in anſwer to this 
inquiry, that the deed of aſſignment was regularly ſtamped, 
according to the practice at the office, they declared the 
judgment of the court accordingly, in favour of the de- 


fendant, 


This action had been tried at the preceding Lent aſſizes af 
Exeter, before Mr. Baron Hotham. A verdict was there 
found for the plaintiff, with leave to the defendant, to move 


the Court of King's Bench to enter up a judgment of nonſuit, 


if the court ſhould be of opinion, that the bill of ſale of 


prize money was admiſſible evidence, and valid in law. 


'The motion was accordingly made, upon which the above 
arguments were had, and a judgment of nonſuit was entered. 


2 ſtamp 
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ſtamp acts: Becauſe, though a deed, and entry 
of admiſſion may not be received in evidence, 
till ſtamped, yet when once ſtamped, they relate 
back to their dates. If it were otherwiſe, a 
freehold might paſs in futuro, contrary to a fun- 
damental maxim in law. And in the preſent 
caſe, if it could be ſuppoſed, that the deed were 
inſufficient now, it muſt ſtill be valid, when new 
ſtamped, if that were to be thought neceſſary. 

It is therefore hardly worth while to inſiſt 
upon a difference between the caſe of the firſt, 
and that of the ſubſequent grantors, in this deed; 
Vet if the latter ſhould be thought void, this 
cannot affect the firſt grant. 


The counſel on the other ſide, in reply, 
Denied the poſition, that ſuch a deed as the 
preſent would have been good, before the ſtamp 
act; becauſe there was no proper deſeription of 
the ſeveral parcels conveyed in it; but that the 
preſent objection had made the diſcuſſion of ſuch 
argument unneceſſary. That there was likewiſe 
no privity between the ſeveral grantors, either 
in eſtate or intereſt ; whereas the paſſage, cited 
from Lord Coke, plainly had in view 2 con- 
veyance of one and the ſame lands, by parties 
who had different intereſts in them, and between 
whom there was a mutual relation : For other- 
wiſe, it would be to no purpoſe to conſider, as 
Lord 


0 j | ws jc. ASE Nn 
by Lord Coke does there, how the-grant of B. ſhall 
144 operate in confirmation of the grant of A. 
That the burgages hereby conveyed, were no 
il more to be conſidered as one eſtate and ſubject, 
1 in reſpect of Lord Radnor, (though it might be 
11 otherwiſe, in reſpect of the Truſtees) than all 
44 the lands in a county, could be conſidered as 
ö j one eſtate. That the argument from the danger 
1 to which family ſettlements would be expoſed, 
1 I by. a deciſion againſt this deed, ſuppoſed that 
3 dhe caſes were the ſame; whereas they were quite 
different. In thoſe ſettlements, all the parties 
1 to the deed have but one object in view, and it 
Vs: is one tranſaction only, viz. a proviſion for the 
marriage. It is all one joint concern, and there- 
fore is conſidered as only one deed, in which 
their different eſtates are conveyed ; though it 
frequently happens, that ſeparate leaſes for a year 
are made for each of them. But in the preſent 
caſe, the ſeveral grantors acted ſeparately, each 
man for himſelf, and without any connection 
with the reſt; and they were, as to each other, 
ſeveral parties, making ſeveral deeds. That the 
caſe of Baker and Jardine was likewiſe upon one 
joint ſubject and concern, viz. aſſignments of 
ſhares out of 'one and the ſame prize. But that 
this queſtion had not been very ſeriouſly argued 
- in court; and one of the judges. had at firſt 


intimated his opinion, that the deed was void on 
the 
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the ground of the ſtamp act. And the principal 
ſubje& of argument in the cauſe, was upon the 
expiration of the prize act, 20 Geo. II. ch. 24 *. 
It likewiſe aroſe upon a motion from the trial at 
Nif Prius - ſo that no writ of error could be 
brought by the loſing party, from this judgment 
of the King's Bench. . 

That the form of expreſſion, uſed in theſe 
grants, could not vary their qualities. If inſtead 
of uſing one joint word of granting, in the plural 
number, there had been a ſeparate ſentence in 
the ſingular number, for each individual; or if 
the grant had been copied eighteen times, ſepa- 
rately, for each of the parties, on the ſame ſkin 
of parchment, it would not have been contended; 
that as many ſtamps would not have been neceſ- 
ſary: That the preſent caſe was in effect the ſame. 

That the doctrine of the deciſion in the Car- 
digan caſe was juſt, and founded on this ſolid 
principle of law, that the voter muſt be duly 
qualified at the time of voting. And no act, 
even of mere form, (if neceſſary to the right) 
when performed after the election, could avail 
the voter. 


After the above arguments were finiſhed, the 
counſel for Mr. Bouverie propoſed to the Com- 


* See the Note in pa, 189. 


Vox. III. O mittee, 
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mittee, to examine the commiſſioners of the 
ſtamp duties, in reſpect of their practice, and 
underſtanding of the act. But the counſel on 
the other ſide oppoſed it, and the Committee 
did not approve of it. On the following day, 
when the Court aſſembled to deliver their opinion, 
Mr. Bouverie's counſel propoſed to call before 
them ſome of the moſt eminent conveyancers, to 
ſhew the practice of the profeſſion, in reſpectof this 
branch of the ſtamp duties. This was likewiſe 
oppoſed, on the ground of the incompetency of 
any ſet of perſons, to fix the meaning of an 
expreſs law, by their underſtandings and practice. 
The Committee deliberated upon this, and 
reſolved, a 

That the evidence could not be received. 
After which, the following reſolution was com- 
municated to the parties. 

That the Committee are of opinion, That the 
deeds of reconveyance are void by the amp acts, as 
to all the parties, except the firſt perſon mentioned in 
each deed: Aud with reſpect to ſuch firſ perſon, 
they give at preſent no opinion. 

On a ſubſequent day, the counſel for Mr. 
Bouverie propoſed to cure the defect of the 
ſtamp, by getting the deeds reſtamped, and pay- 
ing the penalty ; and for this purpoſe, deſired 
that the clerk of the Committee, (in whoſe 


cuſtody they were, from the time of their being 
* 4 | fuſt 
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firſt produced) might redeliver them out of court. 
This was oppoſed by the counſel on the other 
fide, on the ground of the party's having finiſhed 
his caſe, relative to the votes in queſtion ; and 
of the impropriety of patching up the evidence, 
where he might think it deficient. On the other 
hand, the deeds were claimed as a right; and it 
was ſaid, that the future intended uſe of them 
could not be inquired into; though if the Com- 
mittee ſhould not incline to receive them again, 
when fully ſtamped, it would be a reaſonable in- 
dulgence to the party, to declare their opinion 
to that effect now. 

The Committee directed the deeds to be re- 
delivered *: And at the ſame time declared 
their reſolution, | 

That neither Mr. Bouverie, nor the electors for 


him, ſhould be admitted to produce freſh evidence to 
ſupport, Mr. Bouverie's votes. 


After receiving the reſolution upon the nullity 
of the deeds, Mr. Bouverie's counſel propoſed 
to enter upon his objections to the twelve votes 
received for Mr. Conway . The counſel on 
the other ſide objected to this, contending, 

That there was no allegation, in any of the 
petitions in favour of Mr. Bouverie, to warrant 
it, and that the Committee could not receive 


* See yol, I, 251, 255, 6. + See before, p- 177. 
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evidence of any other facts, than thoſe therein 
ſtated ; becauſe no man ſhould be made to anſwer 
a charge, not alledged againſt him. They re- 
ferred to the words of the ſeveral petitions, (the 
ſubſtance of which 1s recited in pp. 173, 4,) in 
which there is no charge againſt Dagge, for having 
received improper votes for Conway. They ſaid, 

Courts of juſtice are to decide ſecundum allegata 
& probata, The authority under which this 
court acts, is upon a reicrence of the petitions 
in the cauſe, which they are directed to try and 
determine. Therefore no proof ought to be 
received upon the trial, but ſuch as may tend to 
eſtabliſh an allegation of the ſeveral petitions ; 
becauſe the petitions are the declaration, and 
notice to the other party, of his adverſary's caſe, 
and cauſe of action. If this reſtriction were not 
to be maintained, where would a party ſtop ? 
He might bring forward, upon any petition, 
every poſſible objection, whether founded on 
bribery, or any other facts that render an election 
void. 

Both parties in the preſent inſtance, (of a double 
return) found their right upon their petitions. 
The queſtion then is, what charge, on the ſide 
of Mr. Bouverie, is to be ſupported by this 
evidence? The petitions entirely relate to the 
right of the returning officer, and to the illegal 
conduct of Serle, as an uſurper: Seeming to 

involve 


DOWN TON, 1785. 197 


involve the whole merits of the election, in that 
queſtion; to admit Dagge's conduct to be proper 
in every reſpect, and even to juſtify it“. The 
party who is required to anſwer, and to direct 
his defence againſt this petition, muſt neceſ- 
ſarily ſuppoſe that he will not have to juſtify the 
acts of Dagge, and need not prepare for it. 
The circumſtances of the parties likewiſe ſhew, 


The petition particularly relied upon by Mr. Bouverie's 
counſel, is ſet forth in the following words, in 40 Journ. 466. 

« A petition of ſeveral perſons whoſe names are thereunto 
ſubſcribed, freeholders of the borough of Downton, in the 
county of Wilts, Setting forth, That at the laſt election for 
a burgeſs to ſerve in parliament for the ſaid borough, the 
Hon. Edward Bouverie and the Hon. William Conway were 
candidates: and that the election came on the 26th day of 
july laſt, and a poll being demanded, the faid Edw. Bouverie 
had a clear majority of legal votes, and was returned by 
John Dagge, Gent. who is the only proper and legal re- 
turning officer for the ſaid borough. And that James Serle, 
Gent. took upon himſelf to a& alſo as returning officer, 
(although he had no right ſo to do) and, on the poll taken 
by him, to reject ſeveral voters that offered to poll before 
him, for the ſaid Edward Bouverie, and to admit ſeveral 
votes for the ſaid William Conway, that ought not to have 
been admitted ; and has made a return of the ſaid William 
Conway as duly elected, to the great prejudice of the peti- 
tioners, and in manifeſt violation of the freedom of election, 
and the law of parliament. And therefore praying the 
Houſe to take the merits of the ſaid election into their con- 
ſideration, and to grant th e petitioners ſuch relief as to the 
Houſe ſhall ſeem juſt,” | 


Q 3 that 
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that Mr. Bouverie can have little expectation 
from proſecuting this point; as Mr. Dagge is 
not likely to have admitted votes improperly, to 
his prejudice, or to have let his intereſts ſuffer 
wrongfully. | 

There are many caſes determined, which prove 
the neceſſity of adhering to the terms of petitions; 
on which account, they are generally ſubmitted 
to counſel, before they are preſented. It is not 
neceſſary to go further than the laſt caſe. of 
Downton, for a caſe in point “. In 1 Lud. 279, 
the queſtion appears in the ſame ſhape, as at 
preſent ; and Mr. Bouverie's counſel there, were 
ſo ſenſible of the law's being againſt them, that 
they gave up three votes upon this principle. 
Yet no caſe could happen, in which the point 
would be more likely to be perſevered in, as the 
determination would have been turned by ſuc- 
ceſs in it F. 

In the caſe of Petersfield, the Committee 
would not ſuffer a petitioner to produce evidence 
of an objection to the ſitting member's eligibility, 
by being ſheriff, (though he was deſcribed in 
the petition, as holding that office) ; becauſe it 
was only recited in deſcription of the perſon, 
and not made a ſubſtantive charge. 3 Doug. 
e oo. earn 

That too was the caſe of a double return. 
"9 Ive Fol. I. pa. 36h © | 
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In the caſe of Southampton, there aroſe an 
objection to the mayor's conduct, upon a frau- 
dulent omiſſion by him, of part of the election 
writ, in the precept for election; and it was 
there reſolved, that the matter could not be in- 
quired into, becauſe it was not alledged in the 
petition. 4 Doug. ele. 143, 147. 

The ſame principle was carried fo far, in the 
Cricklade cafe, 4 Doug. elect. 53, 4. that the 
fitting member's counſel objected to the right of 
the petitioner, to produce evidence of bribery, 
under the charge of corrupt practices. And though 
they did not ſucceed in the objection, {till it 
ſhews the general effect of this doctrine. 

The next queſtion is, whether the ſituation of 
the parties is altered, by Mr. Conway's having 
waved his objection to the return. Neither party 
is intitled to the ſeat, till the determination of 
this cauſe. Until that period, therefore, neither 
can claim any of the privileges of a ſitting 
member, preferably to the other. They are 
both petitioners here; 1. e. there are petitions 
on their behalf preſenteq: But no petition would 
be received on behalf of a fitting member *. Sup- 
poſe, by any means, the Committee ſhould be 
diſſolved . before the concluſion of the cauſe, 
neither of the parties would be the ſitting 


See Vol. I. p. 326, 406, 7. 
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member, but both petitioners ſtill. Or, if there 
had been no petition in behalf of Bouverie ; or 
if the Houſe had happened to diſmiſs the peti- 
tions for him, the Committee could not have 
ſuffered his counſel, to have entered upon a caſe 
againſt Conway. Therefore the proceedings 1 in 
this cauſe are founded on the petitions, and the 


counſel attend in ſupport of them, and not of 


the candidates : For Mr. Bouverie 1s NO party | in 
this cauſe, but by courteſy. | 

The petition in behalf of Conway alledges ex- 
preſsly, that Serle as well as Dagge, had received 
bad votes for Bouverie, and rejected good ones for 
Conway; and it is the practice upon double returns, 
for parties who are well adviſed, to frame their 
petitions ſo as to ſuit the uncertain event of the 
return. Mr. Bouverie had a particular warning 
given him, by the deciſion above referred to, on 
the laſt trial, to be upon his guard now. But 
the only part of the petition relating to the votes, 
is in the charge againſt Serle; and if the cauſe had 
proceeded upon his return, it might be proper 
enough; but that is now out of the queſtion. 
Even if that charge could be thought to have a 
relation to Dagge's conduct, it ought not, by 


any conſtruction, to be extended further than to 


ſuch votes, rejected by Serle, as were not re- 
teived by Dagge: For they ought not, in the 
* death to adaut votes to he good when 

| received 
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received by Dagge, and argue the ſame votes 
to be bad, when received by Serle. 


The counſel for Mr. Bouverie argued as follows. 

Upon the petitions in this cauſe, two queſtions 
ariſe, which muſt be determined ſeparately. The 
firſt is on the return, conſidered by itſelf; the 
ſecond on the merits of the election. The firſt has 
been determined; and though not by a reſolution 
of the Court, yet in a manner at leaſt as con- 
cluſive againſt Mr. Conway: For it was by the 
ſubmiſſion of his counſel. This therefore gave 
to Mr. Bouverie a right to the return; and if the 
practice of the preſent election court, had been 
ſuch as it was in former times, on double returns, 
a report in conſequence of it, would have been 
made to the Houſe, that he ought to have been 
returned. (B.) Though it is not the uſage of 
this Court, to divide cauſes in that manner, yet 
as all the rules of juſtice and equity, that pre- 
vailed in the old mode of trial, have been 
generally adopted in the new, the Committee 
would certainly endeavour to give parties, all 
the ſubſtantial advantage of thoſe rules, though 
they could not be able to do it in form (C.) If 
a candidate who has been unjuſtly deprived of 
the return, is once reinſtated, he neceſſarily 
acquires all the advantages, of which that in- 
juſtice has deprived him, According to theſe 
| | equitable 
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equitable principles, as ſoon as Mr. Conway 
made the above acknowledgment, Mr. Bouverie 
became in effect the ſitting member, ſubject to 
the inquiry into the merits of the election. From 
that moment, his cauſe reſts upon no petition, 
but upon the ſtrength of his defence to the 


attack from his opponent. The cauſe begins, 


no doubt, upon the ſeveral petitions; but it is 
a miſtake to ſay that the cauſe continues in this 
ſtate, after the determination of the firſt queſtion. 
In appearance, and in ſubſtance, it changes, and 
becomes a trial of the petition of that party who 
fails on the return. This principle operated ſo 
ſtrongly, when the laſt Downton caſe was tried, 
that the reporter, in his account of it, uniformly, 
and as of courſe, gives the name of petitioners 
to that party, and calls the other party /izting 
members. 

If the proceedings had now depended upon 
the petitions, there might be room for the argu- 
ment on the other ſide ; but even on that ſup- 
poſition, it would be a harſh and ſevere deciſion, 
ſo to underſtand the petitions : For one of them * 
aſſerts, that Mr. Bouverie had a majority of legal 
votes on Dagge's poll. Therefore it would be 


neceſſary to inquire into the merits of votes, on 


both ſides, in order to aſcertain, whether this 
See it, in the note to pa. 197. 
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" * 
charge of the petition were true, and what votes 


making that majority were legal or not. 


If the application of the maxim of proceed- 
ing ſecundum allega!a & probata, 1s at all juſt in 
the preſent caſe, it would equally extend to ſhut 
out the caſe of every fitting member; for a 
fitting member alledges nothing in the form of 
a charge ; but defends himſelf, as well as he can, 
in all thoſe ways in which he 1s attacked. 

On the part of Mr. Bouverie, his friends were 
ſo convinced of his right, in the firſt inſtance, 
upon the return, that they thought of nothing 
elſe; and this, perhaps, occaſioned a little want 
of attention to the form of the petitions in his 
favour. Upon this, all that can be faid is, that 
they riſked the merits of the election, upon the 
determination of the return; and the event has 
juſtified them. If that extreme ſuppoſed caſe, 
of the diſſolution of the Committee, were to 
happen, it would be ſtill competent for them, 
to report to the Houſe the reſolution founded 
on the acknowledgment of the other ſide, upon 
the right of the returning officer. 

The reaſon of not inſiſting upon the three 
votes, upon the former trial, is not known; but 
it is more candid to thoſe who conducted the 
cauſe, to ſuppoſe, that the votes in queſtion were 
untenable, than that a point ſo reaſonable was 
inconſiderately renounced. 

The 
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The Committee reſolved, 

That Mr. Plumer * be admitted to attack Mr. 
Dagge's poll, with reſpeft to the votes opened f to 
the Committee by Mr. Wilſon. 

No evidence, however, was afterwards pro- 
duced upon the ſubje& of theſe votes: For in 
this ſtage of the cauſe, the counſel for Mr. 
Bouverie, finding his client abſolutely deprived 
of the votes, which were involved in the con- 
ſtruction of the ſtamp acts, deſired time to con- 
ſider the particular ſtate of his caſe, as affected 
by that and the other reſolutions, in order to 
direct the ſubſequent proceeding on his part. 
This was granted; and at the next meeting, he 
ſtated, That though he had ſtill the means of 
contending for the majority, without entring 
upon the Truſt queſtion, decided in the laſt 
cauſe, yet as the event would be precarious, 
and not to be obtained without a long inquiry, 
and delay to the Court, he choſe to relinquiſh 
it; and to reſt the event of the cauſe, upon a 
ſecond argument and reconſideration of that im- 
portant queſtion ; the deciſion of which, he ſaid, 
if in his favour, would turn the election the 
ſame way: (Though this was denied by the 
others.) Becauſe there were more votes for Bou- 


* Mr. Wilſon, counſel on the ſame fide, was at this time 
abſent on the circuit, 
+ See pa. 177. 
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verie, whoſe titles were not derived out of a 
truſt eſtate ®, than for Conway. 

He then ſtated the caſe and objection, as they 
appear in the report of the laſt Downton cale F. 
I forbear to enter into the arguments of the caſe 
on either ſide, as they were in ſubſtance the ſame 
as the former, to which I refer the reader. A 
great deal was now added, to illuſtrate and in- 
large upon them, ſo as to preſs them more for- 
cibly upon the Court; the detail whereof, in 
this place, would lead to a repetition, which 
thoſe who have read the former report would 
think tedious. The circumſtances of the caſe 
in evidence, were the ſame; except that, upon 
this trial, there had been more nicety of inquiry, 
into the actual ſtate of the receit of the rents of 
the truſt eſtate. In the former it was ſtared, 
ce That Mr. Shafto, by the authority of the truſ- 
tees, received the rents, and managed the eſ- 
tates for his ſon's benefit. (See p. 148 of the 
firſt volume.) On this occaſion, it was denied 
on the part of Mr. Bouverie, that the truſtees 
were in poſſeſſion and receit of the rents. It 
was proved, that Mr. Shafto, after his wife's 
death, received the rents for his ſon, the infant; 
that in Mrs, Shafto's time, the ſteward received 
them for her, The counſel for Conway con- 


See Vol. I. pa. 155, Note, + See Vol. I. 
Pa. 147, 
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tended, that Mr. Shafto's receit was neceſſarily 
on behalf of the truſtees, who alone had the 
right to them, in point of law. This was de- 
nied by the others, who inſiſted, that the truſ- 
tees had no ſuch right in the eftate, but merely 
a power to convey it. 

Since the former trial, the receiving ſteward 


had been directed to account with the truſtees 


in future: But it did not appear in evidence, 
that ſuch account had yet taken place. 
On the day after the arguments, the Com- 
mittee determined, 
That the votes objected to, were good. 
In conſequence of this, Mr. Bouverie declined 


to proceed further, and the Committee declared 


Mr. Conway duly elected. 

On the ſame day (March ,) the Chairman 
informed the Houſe of this determination. Pre- 
vious to which, he reported, That the Commit- 
tee had reſolved, 


That John Dagge, Gent. was the legal returning 
officer for the borough *. 


The evidence on the part of Mr. Bouverie, 


was introduced by the production of a paper, 


which appeared to be a rent- roll of the lordſhip 
of Downton, for the years 1738, 1739, and 
1740. Mr. Blake, the ſolicitor for Mr. Bou- 


* 40 Journ, 623. 
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yerie, had found it a few days before, during the 
trial of this cauſe, in a box of papers relating to 
the borough. . The box was in the houſe of the 
Counteſs Dowager of , Radnor, where it had 
been depoſited many years; which houſe had 
belonged to Lord Feverſham, her firſt huſband. 
Mr. Blake had examined this box for papers 
upon the former trial, but never diſcovered this 
rent-roll before; which he now obſerved, for 
the firſt time, in looking for a conveyance from 
Mr. Aſhe. Upon finding this, he ſearched the 
box attentively for other rent-rolls, but could 
find none. 

This paper was proved to be in the hand- 
writing of one Leonard Snow, of Downton, 
who was employed by Mr. Aſhe, in the way of 
a land ſteward. Lord Feverſham bought the 
leaſe of the manor from Aſhe, in 1742. 

The counſel for Mr. Conway objected to the 
admiſſibility of this paper in evidence, contend- 
ing, That it could not be received againſt their 
clients, who were third perſons, and not even 
indirectly parties to it; and that it was not of a 
public nature. That the rent-roll on the for- 
mer trial, had been received in evidence, be- 
cauſe employed againſt thoſe, from whoſe hands 
and authority 1t came, and who therefore could 
not diſpute it; and was likewiſe evidence far 


the ſame perſons, againſt their then opponents, 


becauſe 


n XVUL 


becauſe the latter had themſelves acted upon 
its authenticity. But that the preſent paper was 
under very different circumſtances; being a pri- 
vate family paper, in the cuſtody of a party, 
written by one who, for aught that appears, had 
no authority to make it, and comprehending 
many other ſubjects beſides the borough rents, 
and which, therefore, could not have been the 
ſteward's book of collection.— That in queſtions 
of title, ſuch as are depending here, no evidence 
ſhould be received of a party's own compoling, 
in confirmation of his claim. 

The counſel on the other fide anſwered, That 
the paper was to be received as a public paper, 
made for the general uſe of the borough ; that 
it appeared to have been acted upon as ſuch, 
becauſe two years rents were acknowledged to 
be received upon it; which muſt be preſumed 
to have been authoriſed by the lord of the bo- 
rough, becauſe written by a man at that time 
in his employ, and preſerved ſince, among the 
papers of the family which then poſſeſſed the 
lordſhip. That if there were at this day a lord 
of the borough, indifferent to the parties liti- 
gant, his rent-roll would be proper, and the beſt 
evidence in the ſame manner, for the purpoſes 
of this cauſe. That the paper having been made, 
before the families who are now diſputing had 
any intereſt in the place, was indifferent to both. 
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That the Committee were not now required, to 
give any particular effect to the evidence, but 
only to decide whether they would receive, and 


conſider it. 


The Committee determined to receive the 


paper in evidence. 


The ſudden turn, by which this cauſe 
came to its concluſion, deprived the public of 
the benefit of ſome important deciſions, on this 
branch of the law. The parties had taken great 
pains, to inveſtigate the circumſtances of thoſe 
burgages, which employed ſo much of the time 
of the laſt Committee; and the counſel entered 
upon the diſcuſſion of the caſes; with much la- 
bour and accuracy; Many legal queſtions were 
made, to which this obſervation 1s applied : But 
there was one, which particularly employed their 
attention, as the object of it was thought to be 
very conſiderable. It aroſe out of the burgages 
of the White Horſe, Leggs and Farrs *; the 
votes for which, were differently modified upon 


this election, from their ſtate in the laſt; and 


further evidence was adduced relating to them. 


* See Vol. I. pp. 171, 173, 176. 
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The point contended for on the part of Bou- 
verie, was, That the number of ſeparate entire 
rents, as aſcertained by the rent- rolls of the 
borough, formed the true criterion of the num- 
ber of voting burgages. On the other hand, it 
was contended, That the diviſion of the rents 
upon the rent-rolls, formed no rule at all, but 
as ſubject to the real diviſion of the tenements 
ſuch diviſion being into antient and entire te- 
nements. | 

On this occaſion, I am inclined to deviate a 
little, from the rule within which I have limited 
my reports (to ſuch arguments only as led to 
deciſions), for the ſake of ſtating the following 
propoſitions, as they were advanced by one of* 
the counſel in his argument. They were as 
follows : 

1. In a proper burgage-tenure borough, the 
right to vote is incident to the freehold intereſt 
of every burgage. 


2. Such right may be ſuſpended, but cannot 


be extinguiſhed. 
3. Every antient tenement, ſituate within 


fuch borough, and held by ſocage tenure, is a 
burgage. 

4. The characteriſtics of a nes are, that 
the tenant is liable to pay to the lord of the bo- 
rough, a rent certain, a relief upon deſcent, and 
a fine upon alienation, 

5. The 


Po 
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5. The queſtion, whether a tenement is, or 

is not, a burgage, being a queſtion of preſcrip- 

tion, the affirmative may be eſtabliſhed by any 

of the modes of proof, by which other preſcrip- 
tions or cuſtoms are proved. 


N h 
ON THE CASE OF 
D D N; 
In 1785. 


DAG E 187. (A.) If the ſtamp acts were to be 
underſtood and inforced, according to the tech- 
nical or legal effect of an inſtrument ſubject to them, 
and not according to the general name, by which it is 
commonly deſcribed, it would follow, that only one 
ſtamp could be required for bath the parts of a con- 
veyance by leaſe and releaſe: Becauſe both are ſaid to 
make but one deed in law. (See Plo. 156. 1 Finch 48. 
2 Finch 68.) But this kind of reaſoning ſeems too 
artificial. Something of the ſort occurred in the court 
of King's Bench, in Eaſter term 1789, in the caſe of 
Wakely and wife againſt Law. A deed, upon which 
the cauſe depended, contained releaſes to A and B, 
partners, who had been bankrupt ; firſt from the joint 
Fi - creditors 
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creditors of both, to both; ſecondly, from a ſeparate 
creditor of A to A; and thirdly to B, from a ſeparate 
creditor of B, of the ſeveral ſhares of theſe creditors 
in certain effects; to which deed, there was but one 


ſtamp. At the trial of the cauſe, on the circuit, before 


Judge Heath, he had conſidered the deed, ſo ſtamped, 
to be valid. Afterwards, Mr. Plumer moved the 
Court againſt this opinion of the Judge; to have the 
verdict depending upon. it ſet aſide; alledging it to be 
neceſſary, to have had three ſtamps to the deed, ac- 
cording to the three ſeveral releaſes of the parties 
granting. But the Court immediately refuſed the 
motion, agreeing in opinion with Mr. Juitice Heath. 

Upon the ſame principles, it might be contended 
againſt the ſtamp duties, that no counterpart of a deed 
is liable to them. Littleton, in ſect. 370 ſays, It is 
to be underſtood, that it the indenture be bipartite, or 
tripartite, or quadripartite, all the parts of the inden- 
ture are but one deed in law, and every part of the in- 
denture is of as great force and effect; as all the parts 
together be.“ The caſe put by Lord Coke, in the paſ- 
ſage cited in pa. 185, ſhews another kind of difficulty 
that would occur; for there; che inſtrument which 
to-day is a leaſe, might become no leaſe to-morrow. 
An eſcrow likewiſe is no deed, and by the ſame reafon- 
ing would require no ſtamp, See Vol. I. 258. and 
Co. Lit. 

Blackſtone's obſervation, againſt ſuch a rule of 
collecting ſtamp duties, is juſt and wiſe. He fays, 
« In France and ſome other countries; the duty is 
laid on the contract itſelf, not on the inſtrument in 
which it is contained; but this tends to draw the ſub- 
ject into a thouſand nice diſquiſitions and diſputes, 
concerning the nature of his contract, and whether 
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taxable or not; in which the farmers of the revenue 
are ſure to have the advantage. Our general method 
anſwers the purpoſes of the ſtate as well, and conſults 


the eaſe of the ſubject much better,” 1 Com, 324+ 


Pa. 201, (B.) The courſe on theſe occaſions fre- 
quently uſed to be, for the Committee to report to 
the Houſe, the ſtate of the caſe on the return only, as 
ſoon as they had had time to inquire into that point; 
that there might be ſome repreſentatives of the place, 
appearing in the Houſe. I have ſeen many inſtances 
of ſuch reports, made within a very few days after the 
reference of the petitions to the Committee, 

If the matter of the return, were independent of 
the merits of the election, (as in ſuch a caſe as this, 
of the right of a returning officer), it was conſidered 
ſeparately, and ſo reported to the Houle, : 

In the parliament of 1661, there was an extraordi- 
nary number of double returns ; moſt of which were 
of this fort.” The Committee of Privileges was ap- 
pointed on the 11th of may in that year. On the 
1th following, the Chairman made ſpecial reports 
upon ſeventeen double returns; and on the next day, 
ppon eleven more, which appear to have been formed 
in a ſummary manner, upon the right to the return 
only. The general concluſion in moſt of them is, that 
the members duly returned “ do fit, until the merits 
of the cauſe touching the ſaid election are determined.“ 

In others the reſolution is, That the return is void; 
or, That only one member do fit; or, That both do 
forbear to ſit until, &c. See 8 Journ. 250, 2, 3, 7. 
The members ſo returned are not conſidered as act 
ing members of the Houſe, nor permitted to vote till 
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the concluſion of this preliminary inquiry: The 
formal order, then and at preſent, paſſed at the open- 
ing of a ſeſſion, excluding them © till their returns be 
determined.” In 10 Journ. 14. there is an inſtance 
of a member on, a double return, being perſonally or- 
dered to withdraw, who had prefumed to fit in the 
Houſe during a debate. | Ei 

In the beginning of the revolution parliament, are 
ſeveral caſes, in which the merits of the return were 
involved with thoſe of the election, and made one 
ſubject of inquiry and determination by the Com- 
mittee. See 10 Journ. 24, 31, 34, 36, 57. 

In the caſe of the double return for Mitchell, in 
1695 (11 Journ. 356, 357.) one ſet of members pe- 
titioned the Houſe upon the return only: And after- 
wards one of the oppoſite candidates petitioned gene- 
rally; alledging, “That the ſaid double return, not be- 
ing yet determined by the Committee of elections; and 
the time limited by the Houſe for petitioning, as to the 
merits of elections, being near expired, therefore pray- 
ing, that the Houſe would appoint a time for hearing 
the merits of the election.” The matter of this pe- 
tition ſeems to have engaged the attention of the 
Houſe, as to a new point of order, that had not before 
occurred to require regulation. For after the uſual 
order of reference made upon it, the Houſe paſſed a 
general declaratory reſolution, for all caſes of the ſame 
kind, in theſe words: & Declared, That in caſes of 
double returns, any party ſo returned may within four- 
teen days after the return determined, petition as to 
the merits of the election.“ In what manner this re- 
gulation would operate under the preſent law, it is not 

to the preſent purpoſe to inquire. It often happened 
„ | | formerly, 
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formerly, that not all of the members returned upon 
double returns, and ſometimes none of them, pe- 
titioned the Houſe ; therefore upon their loſing the 


return, if it happened to be diſtin from the merits, 


they would have been totally excluded from the latter, 
without the aid of ſome ſuch rule as the above. The 
reader may have ſeen in the caſe of Bedfordſhire, in 
the firſt volume, in what manner the Houſe interfere 
to permit the party who fails on the return, to queſ- 
tion the merits of the election afterwards. (Vol. I. 
398.) The order in that caſe, is upon the fame prin 
ciple as the above general declaration. It is now 
uſual, and the moſt prudent courſe for both parties 
upon double returns, to petition the Houſe ; but I have 
ſeen two modern inſtances, in which only one party 
petitioned, Theſe are the caſes of Radnor in 1761, 
and Scarborough in 1770. 29 Journ. 31, 51. and 33 
Journ. 9, 27. before mentioned in pa. 150. 

The order of the Houſe upon members doubly re- 
turned, now is, That they withdraw till their re- 
turns are determined.” 4o Journ. 7. 10 Journ. 10. 
In the laſt century the ſtile of it more frequently was 
„that none do fit till, &c. excepting ſuch only as are 
returned in ail the indentures.” 8 Journ. 246. The 
ſpirit of which exception I preſume is {till practiſed. 


Pa. 201. (C.) The 18th ſection of Mr, Grenville's 
Act, in which the juriſdiction of the Court is pre- 
ſeribed, directs a trial of the merits of the return, or 
election, or both; and whether either of the parties 
be duly returned, or elected, or whether the election 
be void ; which determination ſhall be final between 
the parties to all intents and purpoſes. And the Houſe, 

P 4 on 


216 r. 


on being informed thereof, &c. ſhall m—— give the 
neceſſary directions, &c. 

It ſeems to me, that this leaves it to the Gikcretion 
of the Committee, to act upon ſuch petitions as the 
preſent, as the nature of the caſe may require; and 
enables them to report to the Houſe, any determina- 
tion which they ſhall make, affecting the claims of the 
parties, during the trial, (if they think proper), as 
14 well as at the concluſion of it. For the act makes 

their determination, whatſoever it be, final to all in- 
tents; and the information, given of it to the Houle, 
is a mere matter of form. 8 
believe no inſtance has yet occurred, ſince the act, 
in which any repart, of this fort, has been made by 
an election committee. The occaſions on which in- 
termediate applications have been made to the Houſe 
by them, have been upon ſubjects requiring the aſſiſt- 
ance of the Houſe, to the proceeding of the trial, 
Neither has it yet occurred to any parties, to aſk for 
the benefit of ſuch a courſe of trial. The preſent oc- 
caſion was one of thoſe, in which the propriety of it 
might have been urged, as beneficial to Mr. Bouverie's 
intereſt, if the arguments. for his opponent had been 
acceded to by the Court, For if the Committee had, 
upon the firſt opening of the cauſe, framed that reſo- 
lution upon Mr. Dagge's right, which they paſſed at 
the concluſion ; and had, at the ſame time, informed 
the Houſe of ſuch determination, an order might per- 
haps have been made there, in form and principle like 
thoſe mentioned in the preceding note, enabling Mr. 
Bouverie to fit pendente lite. And this would have 
given his counſel the advantage, in point of form, 
which, they contended, he was intitled to in ſubſtantial 
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juſtice, Or, if at the opening of the cauſe, Mr, Bou- 


verie's counſel had begun, according to the ſtanding 
order, and the queſtion of right between Dagge and 
Serle had been tried, and determined in favour of the 
firſt, the Court muſt have changed their order of pro- 


ceeding after ſuch deciſion, conformably to the method | 


above mentioned. For in ſuch caſe, Mr. Bouverie 
could not have been required to ſtate objections to his 
own election. | 

Mr. Grenville is ſaid to have poſſeſſed an extenſive 
knowledge of the forms and practice of the Houſe, 
It is probable, that he intended by the disjunctive 


phraſes of his act above quoted, not only to inveſt the 


new tribunal with all the authority of the old one, 
but likewiſe, to enable the Committee to direct their 
proceedings, according to the ſame forms of practice, 
when circumſtances ſhould require it. | 

It may be uſeful to ſtate the general order of in- 
ſtructions, by which the old Committees of Privileges 
and Elections were directed by the Houſe to proceed; 
from whence, the reader may the better judge of their 
inſtitution. I here copy the words of the laſt that was 
made, previous to the commencement of the new law 
in 1770. After the recital of the members names 
forming the Committee, they are directed “ to take 


into conlideration all ſuch matters as ſhall or may come 


in queſtion, touching returns, elections, and privi- 
leges ; and to proceed upon double returns in the firſt 
place; and to report their proceedings, with their 
opinions thereupon, to the Houſe, from time to time. 
And all perſons who will queſtion any returns, are to 
do it within fourteen days next, and fo within fourteen 
days next after any new return ſhall be brought in. 
And the Committee are to have power to ſend for per- 
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ſons, papers, and records, for their information. And 
all members, who are returned for two or more places, 
are to make their election by this day three weeks, 
for which of the places they will ſerve, provided there 
be no queſtion upon the return for that place. And 
if any thing ſhall come in queſtion, touching the re- 
turn, election, or matter of privilege of any member, 
he is to withdraw during the time the matter is in de- 
bate. And that all memibers returned upon double 
returns, do withdraw till their returns are determined.” 
32 Journ. 458. 10 january, 1770. 

This order paſſed at the beginning of every ſeſſion, 
except when the Houſe reſolved to try the merits of 
elections and returns at the bar of the Houſe; as in 
nov. 1708, when only a committee of privileges was 
appointed, in the form now uſed. See 16 Journ. 6. 
In the laſt century, the expreſſions of it were not al- 
ways the fame, nor the authority given to the Com- 
mittees; for they were then impowered to receive 
election petitions directly from the parties. See 10 
Journ. 10. in 1688.—9 Journ. 571. in 1678.—lb. 


384. in 1677.—ld. 250. in 1673.—ld. 2. in 1667,— 


8 Journ. 535. in 1664.—lIb. 2. in 1660. The notes 
ſubjoined to Mr. Douglas's Introduction, contain the 
hiſtory of the changes that have happened, in this 
method of trial. 

The order of the Houſe, made in the beginning of 
the Seſſion of 1770 and 1771, in which Mr. Gren- 
ville's Act took place, ſtands ſeparately from the ap- 
-pointment of a Committee of Privileges; in which 
form, it has been repeated annually fince ; omitting 
thoſe parts of the former order, which had a particular 
relation to the old Election Committees. See 33 
Journ. 6. 
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The Committee was choſen on Wedneſday, april 20, 
1785, and conſiſted of the following Members : 


. 


Sir Herbert Mackworth, Bart. Chairman. 


ohn Parry Eſq; 2 
* Thomas Pelham ba * 
Charles Sturt, Eſq; Rt. Hon. Lord Apſley 
Rt. Hon. Earl Fife Harry Burrard, Eſq; 
Charles Brandling, Eſq; John Bullock, Eſq; 


1 
Will. Drake, jun. Eſq; Sir John Miller, Bart. 
William Pochin, Eſq; Thomas Liſter, Eſq; 
David Howell, Eſq; T. Ber. Brampſton, Eſq; 
. Petitioners. | 
{4 * Michael Angelo Taylor, Eſq; and Ralph Clayton, Eſq; 
1 . And certain Electors of the borough in their intereſt, 
| ' * | | Sitting Members. 
| if 3 Sir Henry Hoghton, Bart. and John Burgoyne, Eſq; 
| * For the Candidates petitioning, Mr. Wilſon and Mr. 
1 Chambre. 
4 8 | For the Electors, Mr. Topping. 
14 2 k For the Sitting Members, Hon, Mr. Erſkine and Mr. 
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T HE petition of the- candidates alledged, 
That they were duly elected, by a majority 
of perſons qualified to vote by the conſtitution 
of the borough'; but that the Mayor and Bailiffs 
had arbitrarily admitted a great number of per- 
ſons, to vote for the fitting members, who had 
no right to vote; under colour whereof, a pre- 
tended majority was obtained for them *. 

The petition of the electors, being In-Burgeſſes 
inhabitonts within the borough, contained the ſame 
allegation, and added, That by the conſtitution 
of the borough, no perſon had any right of vot- 
ing, upon the election of its burgeſſes to parlia- 
ment, but In-Burgeſſes of the ſaid%borough, 
inhabiting within the ſame: And that the return 
was made in violation of the rights of the pe- 
tirioners, and others the legal electors *. 


The only queſtion in this cauſe was upon the 


right of election. The petitioners contended 
for an excluſive right, in thoſe perſons deſcribed 
in the petition; the ſitting members, for a ge- 
neral right of voting in all the inhabitants, The 
numbers on the poll were greatly in favour of 
the ſitting members: But it was underſtood, 
that if their conſtruction of the reſolution of right 


* 40 Journ, 468, 
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ſhould not be ſupported, they would fail in ſup- 
porting their return. 


The privileges of this borough are preſcrip- 
tive, confirmed by royal charters; the earlieſt 
of which, granted by Henry II. is recited in 
one granted by Queen Elizabeth. 

The corporation conſiſts of a Mayor, ſeven 
aldermen, and ſeventeen capital burgeſſes, form- 
ing the council, and an indefinite number of 
burgeſſes. Guilds are held there, by immemo- 
rial uſage, every twenty years, for the admiſſion 
and regulation of freedoms. In the intervals, 
burgeſſes are admitted by copy of court-roll. 

The origin of the preſent diſpute aroſe in the 
reſtoration parliament, upon which occaſion there 
was a double return made. That election was 
declared void, becauſe the taking of the poll 
had been denied by the Mayor “; and a new 
writ iſſued. Upon the ſecond election, there 
was a conteſt; of which, all that we know 1s 
derived from the following report of the pro- 
ceedings upon it, in the Journals, vol. 8. p. 
336. of 18 december, 1661, in theſe words: 
« Serjeant Charlton made report from the com- 
mittee of privileges and elections, That, upon 
the petition of Dr. Fife againſt -Dr. Riſhton, 
they had proceeded to examine the matter, 


* 8 Journ. 69. 
4 - » touching 
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touching their elections for the borough of Preſ- 
ton. - And the queſtion being, Whether the 
Mayor and twenty four burgeſſes had only voices, 
or the inhabitants at large ; the Committee was 
of opinion, That all the inhabitants had voices 
in the election: And that the majority of ſuch 
voices was with Dr. Riſhton: And that he was 
duly elected, and ought to ſit. 

Refolved upon the queſtion, That this Houſe 
doth agree with the {aid Committee, That all 
the inhabitants of the ſaid borough of Preſton, 
had voices in the election: And that the ma- 
jority of ſuch voices was with Dr. Riſhton: And 
that the ſaid Dr. Riſhton was duly elected a bur- 
geſs for the ſaid borough, and ought to ſit in 
this Houſe.” 

After this period, no diſpute ſeems to have 
ariſen upon the right of election, till the year 
1768; although there were many conteſted elec- 
tions in the interval, which occaſioned petitions 
to be preſented to the Houſe, 

At the general election in 1768, Sir Henry 
Hoghton and General Burgoyne, the preſent 
fitting members, oppoſed Sir Peter Leiceſter 
and Sir Frank Standiſh, who ſucceeded in get- 
ting the return. But the former petitioned againſt 
them f. The merits of the election were tried 
at the bar of the Houſe, on the 29th of nov. 
1768: The journal of which day, ſtates + the 

+ 32 Journ. 27, 79» | 
| counſel 
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counſel for the then ſitting members to have in- 
ſiſted, That in the determination of the right in 
1661, the words © all the inhabitants,” mean 
only “ ſuch In-Burgeſſes of the laſt guild, or 
thoſe admitted ſince by copy of court-roll, as 
are inhabitants of the place. Upon which, the 
counſel for the petitioners being heard, and hav- 
ing propoſed to produce evidence, in order to 
ſhew that the right of election was in all the in- 
habitants, according to the faid laſt determina- 
tion of the Houſe, it was ordered, That the 
counſel for the ſitting members ſhould be di- 
rected to acquaint the Houſe, with what they 
had to offer, in ſupport of their conſtruction of 
the words © all the inhabitants” in the ſaid de- 
termination. Whereupon the counſel for the 
fitting members were heard, in ſupport of their 
faid-conſtru&ton: And having propoſed to pro- 
duce evidence, in order to ſhew that the words 
ce all the inhabitants,” mentioned in the ſaid de- 
termination of the Houle; mean only © ſuch 
in-burgeſſes of the laſt guild, or thoſe admitted 
fince by copy of court-roll, as are inhabitants of 
the place;” a motion was made, and the queſ- 
tion put, That the counſel for the ſitting mem- 
bers ſhould be admitted to give evidence, as 
above mentioned. Upon this queſtion the Houſe 
divided, Yeas being 113, Nees 183. So it paſſed 
in the negative. The counſel for the petitioners 
| I | then 
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then propoſed to ſhew, that their clients had a 
majority upon the poll of the inhabitants at 
large, which was admitted by the oppoſite party: 
And the Houſe thereupon reſolved, That the 
petitioners were duly elected. 

At the general election in 1774, Sir Henry 
Hoghton and General Burgoyne were returned, 
without any conteſt upon the right of election. 
But the diſpute was renewed at the election fol- 
lowing in 1780, by Mr, Fenton, who ſtood upon 
the claim of the In-burgeſſes inhabitants. The 
former members were returned, and Mr. Fen- 
ton petitioned the Houſe, againſt the election 
and return of General Burgoyne ; as did ſome of 
the burgeſſes in his intereſt. The contents of 
theſe petitions were ſimilar to thoſe now under 
conſideration, and in ſupport of the ſame exclu- 
five privilege “. 

They came on to be tried by a ſelect com- 
mittee, on the 28th of march, 1781. At the 
beginning of the trial, it became a queſtion, 
whether the reſolution of 18 dec. 166r, ſhould 
be read, as the laſt determination of the right ; 
the counſel for the petitioners oppoſing that 
proceeding. But after argument, the Court 
reſolved that it.ſhould be read as ſuch. Then 
the caſe being opened, and a witneſs called, the 


See 38 Journ. 19 and 42. | 
Vol. III. 4 coun- 
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counſel for the petitioners propoſed to produce 
evidence, to ſhew that by the words © all the 
inhabitants” in the laſt reſolution, were meant 
te all the In-Burgeſſes reſident and no other per- 
ſons.” This was oppoſed on the part of the ſit- 
ting member, and counſel on both ſides were 
heard upon the queſtion, The Committee re- 
ſolved, That the petitioners might produce the 
evidence propoſed. It conſiſted of the returns 
to parliament, entries in the corporation -books 
and papers, the charters of the borough, and the 
teſtimony of ſome old perſons, natives of the 
place. On the part of the fitting member, ſome 
evidence was likewiſe offered from the corpora- 
tion books, in contradiction to that of the other 
fide. At the cloſe of the trial on the 7th of 
april, the Court reſolved, © That the words 40 
the inhabitants in the laſt determination of the 
Houſe of the 18th of dec; 1661, do not mean 
the In-burgeſſes inhabitants only: In conſe- 
quence whereof they determined that John Bur- 
goyne, Eſq; was duly elected. The Court at 
the, ſame time reſolved, © That it being their 
opinion, that the, reſolution of 18 dec. 1661, by. 
which all the inhabitants of the borough of Prel- 
ton, are declared to have voices in the election, 
is a laſt determination, within the meaning of 
the act 2 Geo. II: But it being alſo the opinion 
| of 
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of the Committee, that ſuch a right of election 
is too indefinite, 

Reſolved, That the Chairman be directed to 
move for leave to bring in a bill, to aſcertain 
the deſcription of inhabitants, who ſhall, for the 
future, have voices in the election; humbly re- 
commending it to the Houſe, that the right be 
confined to all In-burgeſles reſident, and to all 
other inhabitants houſeholders, paying ſcot and 
lot.” 

When the Chairman informed the Houſe, of 
the determination of the election, he likewiſe 
reported the above reſolutions. It was then or- 
dered “, That the report ſhould be taken into 
conſideration on the 1ſt of may following: That 
the minutes of the Committee's proceedings 
ſhould be laid before the Houſe, and That the 
papers read in evidence before the Committee, 
ſhould be produced. The minutes were ac- 
cordingly preſented, and ordered to be printed F. 
The ſeveral papers of evidence were likewiſe 
preſented, and ordered to lie upon the table F. 
But on the 1ſt of may, the further conſideration 
of the report' was ordered to be put off for three 
months |; and no other ſtep appears to have 
been taken, in the following ſeſſion, to reſume 
the ſubject. | 16 


38 Journ. 408. + Ib. 411, ＋ Ib. 479. 
Ib. 433. 
Q 2 The 
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The In- burgeſſes inhabitants were apprehen- 
five of ſomething injurious to their claim, from 
the conſideration of the report of the Commit- 
tee; and previous to the iſt of may, diſtri- 
buted a printed caſe, in which the merits of 
their claim were ſtated with great ability and 
judgment, in objection to any ſuch bill, as the 


Committee projected. Perhaps this caſe, and 


the oppoſition of the parties, may have occa- 
ſioned the order which afterwards paſſed, and 
the ſubſequent neglect of their reſolution, 


By the opening of the caſe for the petitioners 
in the preſent cauſe, it appeared to be the ſame 
as had been agitated in 1781, Their counſel! 
ſtated, \ That they would prove, by the returns 
to parliament from the earlieſt period, till the 
year 1768, connected with the contemporary and 
other entries in the corporation books, by various 
parts of the charters, and by living witneſſes, 
that the reſident In-burgeſſes alone, were the 
inhabitants whoſe right was declared by the reſo- 
lution of 1661: That this would appear, Firſt, 
by their excluſive. exerciſe of the right of voting, 
from time immemorial till the year 1768. Se- 
condly, by the circumſtances of the election in 
1661, which would prove, that the right then 
under conſideration and eſtabliſhed, was the right 
of the In- burgeſſes inhabitants at large. And 

Thirdly, 
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Thirdly, by the general acceptance of the term 
inhabitants, in the borough of Preſton, before 
the year 1651, upon all occaſions relating to 
the corporate character, as deſcribing In-bur- 
geſſes inhabitants. 

They contended, That it would be neceſſary 
to examine this evidence, in order to underſtand 
and explain the terms of the reſolution of 1661. 
That the word inhabitant, in its legal ſenſe, was 
an indefinite term, and received various mean- 


ings, according to the ſubject matter; as in the 


caſe put by Lord Coke, in commenting upon 
the ſtarute of Bridges, 2 Inſt. 702, 3. where 
it was applied to all perſons having the taxable 
property aſſeſſed by that act, although they 
happened to dwell in another county. And in 
the form of indictment for not repairing high- 
ways, where 1t means only the perſon occupy- 


ing rateable property. Whereas, according to 


the conſtruction maintained for the fitting mem- 
bers, it would let in every man who ſleeps a 
night in the town. A whole regiment of ſol- 
diers, marching through it, might by this rule 
be brought to vote. 

That when an application was made to the 
court of King's Bench, on the part of an inha- 
bitant of the town of Poole, who claimed as 
ſuch to be admitted a freeman of the town, ac- 
cording to the charters, and moved for a man- 
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damus for the purpoſe, the Court refuſed the 
motion : Lord Mansfield declaring the applica- 
tion untenable ; becauſe the charters could not 
be underſtood to mean inhabitants in the natu- 
ral ſenſe of the word ; but technically, and with 
reference to ſome local privileges (A.) 

That the word in its parliamentary accepta- 
tion, as applied to electors, was equally indefi- 
nite ; as it would appear from ſome contempo- 
rary reſolutions in the Journals, upon other diſ- 
puted elections, wherein the Houſe had uſed the 
word interchangeably with þurgeſſes. As in the 
caſe of Bedwin, of 16 may 1660, which is thus 
ſtated in 8 Journ. 33. © the queſtion being, 
whether the inhabitants in general ought not to 
elect, the Committee were of opinion, that the 
burgeſſes at large have right to elect.“ And in 
the caſe of St. Ives, on the ſame day, and in 
the ſame page of the Journal, as this of Preſton; 
where the Chairman reports © that Mr. Baſſet 
was elected by a far greater number of burgeſſes 
at large: That in Mr. Noſworthy's own caſe, 
upon the election in the laſt aſſembly, judgment 
was given againſt the election of the mayor and 
twelve capital burgeſſes; and that all the inba- 
bitants had right of election. And that the queſ- 
tion now, being the ſame as it was then, the 
Committee was of opinion, that he burgeſſes at 
large had right of election. Whereupon the 

Houſe 
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Houſe reſolved, © That the Houſe doth agree 
with the Committee, That the burgeſſes at large 
had right of eleftion.” And in the caſe of Do- 
ver in 1623, which is ſtated in 1 Journ. 748, 
thus: That there were two petitions, one by the 
inhabitants at large; the other by the Mayor, 
Jurats, and Common-council; That by a con- 
ſtitution of the town in 3 Eliz, elections were to 
be by the common-council; ever fince which 
time, the commonalty had not meddled. The 
opinion of the Committee was, that all the free- 
men inhabitants, ought to have voices. And 
the Houſe reſolved, © That the freemen and 
ree burgeſſes, inhabitants of Dover, ought to 
have voice,” &c. “ 

After the petitioning counſel had finiſhed the 
opening of the caſe, a requeſt was made on the 
other ſide, that the petitioners would ſtate, in 
writing, for the purpoſe of entring on the mi- 
nutes of the Committee, the nature of their 
claim, and the purpoſe for which they propoſed 
to produce the evidence in queſtion. This be- 
ing agreed to, the following ſtatement was de- 
livered to the Chairman, viz, 


The Chairman, Serjeant Glanville, in his own report of 
this caſe, p. 63. ſtates the petitions to be ** one in the name 
of the free barons or freemen inhabitants of Dover, being 


none of the Jurats or Common Council there the other 


by the Mayor, Jurats, and Common Council,” 
Q4 “The 
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«© The petitioners' counſel offer to produce 
the returns to parliament, made by the Mayor, 


Bailiffs and Burgeſſes, or ſimilar deſcriptions of 
the corporate body, to prove that the right of 
voting has always been (excluſively of all other 


perſons) exerciſed by, and is in, the In- burgeſſes 
inhabitants admitted at the laſt guild, or thoſe 


by copy of court-roll admitted ſince the laſt 


guild, (which deſcription includes all the mem- 
bers of the corporation), as evidence to explain 
the meaning of the words © all the inhabitants,” 
in the reſolution of 1661.” 

The counſel for the fitting members hereupon 


objected to the admiſſibility of the evidence, and 


argued in the following manner : 

If there is nothing in the terms of the reſo- 
lution, doubtful upon the face of them, it can- 
not be neceſſary or juſt to receive evidence to 
explain them, The evidence now offered tends 
in effect to contradict the reſolution, not to ex- 
plain it. It is therefore a falſe pretence for in- 
troducing illegal evidence; artfully covered by 
words that convey a different meaning. But if 
the Court ſee, that the object of the petitioners 
is a contradiction of the eſtabliſned reſolution of 
right, they will adhere to the ſpirit of the law, 
inforced by the ſtanding order of 1735, and ex- 
clude it altogether. 
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The 4th ſect. of 2 Geo. II. ch. 24. declares 
the laſt determination of the right to be the law 
of the land; and has the ſame effect, as if it 
had repeated the words of the Journals in the 
body of the act, as to all thoſe towns upon which 
ſuch reſolutions have been made *. It is there- 
fore the ſame, as if the law had enacted, © that 
in Preſton all the inhabitants of the borough 
ſhall have voices in the election.“ Here is a 
| preciſe and poſitive. deſcription of the eletors, 
finally and abſolutely given ; which is eſtabliſhed 
by the act © any uſage to the contrary notwith- 
ſtanding.” The evidence for the petitioners 
therefore muſt be inconcluſive, if received; be- 
cauſe, the utmoſt effect of it, is to ſhew that 
there has been uſage to the contrary. But it 
would be abſurd to receive and attend to evi- 
dence, which cannot in its nature be effectual. 
For no uſage, either before or ſince the reſolution, 
can at all affect it, as long as the ſtat. 2 Geo. II. 
ch. 24. ſtands unrepealed. The proceedings of 
the laſt Committee warrant this obſervation ; for 
though they did in fact reſolve to admit the evi- 
dence, they felt themſelves, after hearing, un- 
able to apply it, and came to the ſame conclu- 
ſion as they might have formed at firſt ; and ſub- 
ſtantially the ſame, as if they had rejected the 
evidence altogether. It has not been ſtated, 


See it before, pa. 41, 
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that any new evidence is now to be added to the 
caſe, or that there would be any difference be. 
tween the preſent trial, and the two former. So 
that the fitting members have two concurring 
decifions in their favour, upon the point in 
iſſue, 

It is pretended that the word inbabitant is an 
indefinite expreſſion. But the queſtion here 1s, 
has it not a definite ſenſe in the paſſage before 
the Court? Inbabitant of a borough is an ex- 
preſſion that cannot be miſtaken, either in the 
writings of lawyers, or in common life, Its le- 
gal ſenſe is as well aſcertained as its general ap- 
plication. Inhabitant of a town, or of a county, 
is a perſon dwelling there, without reference to 
any local privilege belonging to him. In the 
determinations of election rights, the term is 
genus generaliſſimum, to which other qualifications 
are commonly ſuperadded: As in the inſtances 
of inhabitants houſeholders, inhabitants paying 
ſcot and lot, &c. 

The petitioners endeavour to put a corporate 
ſenſe upon the word; but it has been decided in 
many caſes, that it cannot bear that conſtruc- 
tion; as in the caſe of Dungannon, 12 Co. 121. 
Gateward's caſe “, 6 Co. 59. and Fowler and 
Dale, Cro. Eliz. 363. where the Judges held 


See the reaſoning upon this caſe in 3 Doug. elect. 8r, 
$6, 87. 
1 that 
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that inhabitants, as ſuch, could not enjoy a cor- 


porate privilege, Yet if the petitioners could 
ſucceed at all, it muſt be by ſhewing, that in- 
habitants mean the corporation at Preſton, The 
ſame reaſoning would prove, that if money were 
directed to be given to every inhabitant of Preſ- 
ton, none but the In- burgeſſes could claim it. 
The evidence might prove, that for a long 
time the corporation had uſurped upon the in- 
habitants at large. That would be the whole 
effect of it, But can uſurpation, of the longeſt 
continuance, eftabliſh a right in this caſe? In 
Pontefra&, the freeholders in the ſame manner 
uſurped upon the inhabitants at large, for almoſt 
a century and half, againſt a laſt determination 
of the Houſe: Indeed it was admitted that it 
had never been followed in practice L. But it 
has been lately finally eſtabliſhed by a ſelect 
committee, notwithſtanding the long uſage to 
the contrary, 
The caſes of Cirenceſter and Pontefract, re- 
ported in Glanville, prove the claim of the in- 
habitants, to be moſt. conſiſtent with the com- 
mon law right of election. For it was reſolved 
in thoſe caſes, that where there is no certain cuſ- 
tom or preſcription to the contrary, the right is 
in all the inhabitants houſeholders reſiants, by 


Ses the caſe in Vol. I. and 1 Doug. elect. 
the 
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the common law *. It is very poſſible that-the 
Committee and the Houſe, -in 1661, may have 
formed the reſolution in queſtion -upon the ſame 
principle, and in order to eſtabliſh this common 
law right of election, in this borough. 

It appears from ſeveral contemporary caſes in 
the Journals, that where the diſpute upon the 
right of election aroſe between the whole and a 
part of a corporation, the Committee ftated it 
fo to the Houſe. From whence it may be in- 
ferred, that if that had been the caſe in Preſton, 
(as the petitioners contend it was), it would have 
been mentioned as ſuch in the report. As in 
the caſe of Sudbury, 8 Journ. 360. where the 
queſtion 1s thus ſtated : © Whether the mayor, 
fix aldermen, and twenty four burgeſſes only, 
had the right of election, or the common bur- 
geſſes at large.” In the cafe of Ludlow, 8 Journ. 
373- it is ſtated thus: Whether the right of 
election was, in a fele&t number,—or in them, 
and all the common burgeſſes reſiant in the 
town.” In the caſe of Truro, 8 Journ. 306. 
thus, © whether the mayor and twenty four, or 
all the freemen have right to elect.” In the caſe 
of Poole, 8 Journ. 272. thus, © whether the 


. out-burgeſſes of the town had voices, as well as 


the in-burgeſſes.“ In the caſe of Wareham, 


* Glanv. 107, 142, See alſo the caſe of Boſton, 1 Journ, 
893, in 1628. | | 33 
* Ourn. 
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$ Journ. 271. thus, © whether the election was 


to be by the Mayor, Magiſtrates, and freeholders 
only, or by them and all that paid ſcot and lot.“ 


In the caſe of Taviſtock, 8 Journ. 334. thus, 
« whether the freeholders generally, or the free- 
holders of inheritance only had voices.“ All 
which caſes were decided in the ſame ſeſſion, 
and. by the ſame committee with that of Preſton ; 
and ſhew that they took pains to aſcertain the 
queſtions in diſpute, and to diſtinguiſh the par- 
ties before them, clearly with reſpect to each 
other. But in Preſton, they contraſt © the Mayor 
and twenty four burgeſſes, with tbe inhavitants 
at large. As in the caſe of Windſor, about 
the ſame time, (8 Journ. 292.) the report ſtates 
the queſtion to be, whether the right was in the 
corporation, conſiſting of Mayor, Bailiffs, and 
Burgeſſes, not exceeding thirty, or in the inha- 
bitants at large. 

It does not appear from a conſideration of the 
caſes of Bedwin, St. Ives, and Dover, cited for 
the petitioners, that the queſtions in them were 


of the ſame ſort as this of Preſton. Neither 


would it aſſiſt their argument, if they were, with- 
out ſhewing that the effe& of thoſe reſolutions 
has been the ſame in thoſe places. But there is 
an apparent confuſion. in the language of the 
Journal relating 20 hem, which requires eluci- 
dation. The word Burgeſß in its general ſenſe 

means 
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means the inhabitant of a borough, and ſeems 
to have been uſed in that ſenſe, in thoſe in- 
ſtances: But in the Preſton caſe, there is no am- 
biguity or confuſion in the expreſſion ; which is 
uniform and conſiſtent, in its deſcription of the 
ſeveral parties. 

There are indeed caſes, where the term inha- 
bitants has received an artificial conſtruction, 
importing a different quality from that of its ge- 
neral uſe; of which the caſe cited from Lord 
Coke is an inſtance. * But thoſe caſes are all of 
abſolute neceſſity; and where the ſentence to 
be conſtrued, would either be miſchievous or 
uſeleſs, without ſuch conſtruction. In that ex- 
ample from the ſtatute of Bridges, the word was ſo 


explained, becauſe it would be abſurd to ſuppoſe 


that perſons, who had no taxable property, were 
intended to be taxed by parliament... © There- 
fore (ſays Coke) inbabitant there means an houſe- 
holder; and with reſpe& to him who dwells in 
another county, if he has lands in his own p 


Mon and manurance in the county charged, he 


is, for this purpoſe, an inhabitant of both.” 
But neither will this paſſage, nor the principle 
of conſtruction, ſerve the petitioners; becauſe 
there is nothing in the reſolution of the Houſe, 
that requires comment or illuſtration. Ir is plain 
and expreſs in itſelt. 


In 


In 
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In the caſe of the mandamus to admit an in- 
habitant of Poole to the freedom, the refuſal 
was grounded on the doctrine above mentioned, 
that inhabitants ud inhabitants cannot claim a 
corporate privilege (A.) But the inhabitants 
of Preſton claim no benefit or ſhare in the pri- 
vileges of. the corporation, under the reſolution 
of the Houſe in their favour. 


The counſel for the petitioners argued for the 
right and expediency of receiving the evidence, 
in the following manner : 

The queſtion now is not uppn 1 for the 
the effect of the evidence, when n 
produced; but whether it 1s to 
be heard at all: And whether any thing in 
the ſtat. 2 Geo, II. ch. 24. ſ. 4. or in the ſtand- 
ing order, prevents the Court from applying 
thoſe rules of conſtruction, to explain a reſolu- 
tion of the Houſe, which the Judges employ in 
explaining a, ſtatute. The intent of the act was 
to reſtrain the caprice of the old judicature 
within ſome certain bounds, ſolely for the ſake 


of certainty; as preferring that, even when wrong, 


to an uncertain right. And the ſtanding order 
of 1735-6 is merely a rule of practice, that could 
not be intended to interfere with any rule of law. 
Since the alteration of the election law by the 
Grenville act, this clauſe of ſtat. 2 Geo. II. ch. 
24. is become leſs neceſſary than it was before ; 


and 


nn 
N 


IS 


= 
= 


: Att LS — eerS oe It 
L — —_— — * „„ ings 3 EL 


Ry 
18 
16. 
1 

Jo! 
*y! 
1A 

1 

N 

ME 
i! 


$40 CR SE © EE. 
and if the preſent cauſe required it, it might 
therefore be contended, that more latitude ſhould 
now be allowed in the conſtruction of it. 

The fitting members contend that the Preſton 
reſolution is as much eſtabliſhed by the act, as 


if it were recited there at length. This may be 


admitted: But then the act ſhould recite, as the 
reſolution does, the circumſtances of the caſe 
from whence it aroſe; and it would be compe- 
tent to explain the meaning of the law, by thoſe 
circumſtances, in any queſtion ariſing upon it, 
in Weſtminſter-hall. The Judges, in ſuch caſe, 
would inquire what the ſtate of the borough had 
been, who were the parties in the corporation, 
and what had been the uſage. If by this courſe 
it ſhould be found, that in a borough ſending 
members to parliament by preſcription, and hav- 
ing a corporation by preſcription, the conteſt 
upon which the reſolution paſſed, aroſe between 
two parties in the corporation, would not this 
give a ſure explanation to the mealing of the 


terms? For the doubt now is as to what the 


Houſe in 1661 intended, not ſimply what the 


right of election is: That, it is admitted, is de- 


clared in the reſolution. But the expreſſion be- 
ing indefinite, it is abſolutely neceſſary to inquire 


who the parties to it were, and how the conteſt 


aroſe. If it be doubted, now, that the corpo- 


ration alone was concerned in the election of 
1661, and that the diſpute was merely between 
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two parties in it, let that fact be aſcertained; 
for it is the moſt material circumſtance in the 
cauſe: And without knowing it, any determi- 
nation now made muſt be incomplete and in- 
concluſive. If it ſhould appear extremely pro- 
bable, that the in-burgeſſes inhabitants alone 
were parties to the returns in 1661, it will become 
moſt probable, that the Houſe meant to affirm 
the rights of the in- burgeſſes inhabirants at large. 
For the Houſe could not mean to give the right 
to thoſe, who did not claim it. 

The argument on the other ſide pr the 
reſolution to have but one meaning, and that 
preciſe and definite. Vet the counſel themſelves 
are at a loſs to explain it. If the word inhabi- 
tants is to be underſtood, as when we ſpeak of 
the inhabitants of a country, that will go further 
than even they would carry it, and include 
lodgers, travellers, apprentices, women, &c. 
Therefore it is not to receive that general ſenſe. 
Then if any limitation is to be given it, what 
rule of limitation can be followed, but that 
which Lord Coke recommends, as ariſing out 


of the ſubje& matter; or from particular uſage; 


as in the courſe taken by the Judges, to explain 
the meaning of the ſtat. 43 Eliz. for rating to 
the poor, Long uſage and common accepra- 
tion, are held to be the proper means of ex- 
pounding ſtatutes that are dubious, Vaugh. 169. 

Vor. II.. In 
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In the inſtance put of qualifications added to 
the word, as houſeholder, &c. the definition is 
plain, and the deſcription of perſons cannot be 
miſtaken. - There could be no reaſon for call- 
ing evidence to explain this reſolution, if the 
perſons had been defined in that manner. It is 
to ſupply the want of definition, that the evi- 
dence is neceſſary. In anſwer to the argument, 
that the reaſoning on the part of the petitioners 
would prove, that none but in- burgeſſes could 


claim money, directed to be given individually 


to the inhabitants of Preſton, it may be ſaid 
with confidence, that if that had happened in 
1661, in any matter relating to the preſcriptive 
privileges of the town, none but in- burgeſſes 


would have claimed it, And that makes the 


true point of inquiry. | 
The laſt Committee 3 the terms indefi- 
nite, Their authority, therefore, 1s ſo far fa- 


vourable to the preſent queſtion, of the admiſ- 


ſion of evidence to define them. Upon zbis 
queſtion, there have not been two concurring 


deciſions, (as it has been ſaid on the other ſide), 
but one of the ſelect Committee, contrary to that 
of the Houſe in 1768. The reſolutions upon 
the laſt trial ferve to ſhew, that the Court found 
great difficulties in the caſe. They thought they 
could not be ſolved, but by an act of parliament. 
But it is much more conſtitutional, to remove 


l 
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thoſe difficulties in the regular courſe of a judi 
cial determination, by the good old rules of le- 
gal conſtruction, to which the caſe is open. 

It is faid, the petitioners contend for a cor- 
porate ſenſe to be applied to the word inhabitant, 
and Gateward's cale and others have been cited to 
prove the contrary. That is not the point con- 
tended for, and thoſe caſes are introduced un- 
neceffarily. They prove this, however, that 
where a right is claimed under indefinite terms, 
the party can take nothing. But the petitioners 
here only contend, that the application of the 
term, in this reſolution, is made to the aggre- 
gate body of the corporation, as contradiſtin- 
guiſhed from a part of it; and that this is to be 
proved by local circumſtances. Many words of 
common uſe have peculiar local meanings, The 
Poole caſe was only cited to prove that the word 


inhabitant, is to be explained by evidence of 


uſage and ather circumſtances, 
In the cafes of Pontetfract and Cirenceſter in 


Glanville, the quality of the inhabitant is exactly 


defined, by the addition of Bosſebolder: But 
thoſe caſes cannot ſerve as examples to this, be- 
cauſe they proceeded on the want of charter or 
preſcriptive uſage. Whereas in Preſton there 
was a preſcription for choice ; and the Commit- 
tee of 1661 muſt be preſumed to have made 
their reſolution, with knowledge of it. 

R 2 The 
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The fitting members produce many caſes of 
the ſame period, in which the Committee ſtated 
the queſtion to ariſe between two parties of a 
corporation, expreſsly : But they find only one, 
(that of Windſor) in which the members of the 
corporation are contraſted with the inhabitants. 
If there is any weight in the citation of the other 
caſes, of Bedwin, St. Ives and Dover *, it is 
reaſonable to believe, that the ſame was meant 
in the Windſor caſe F, as in this of Preſton. 
Since it is very improbable, that a part of a cor- 
poration ſhould join with thoſe who are no mem- 
bers of it, in an attempt to deprive- the whole 
corporation (of which they are members), of an 
excluſive corporate right. The entries in the 
Journals of this period, are not drawn up with 
accuracy, and are manifeſtly ambiguous in ſe- 
veral of the caſes referred to. 

It is manifeſt, from the reſolutions made up- 
on the former trial, that the Committee had 
doubts upon the queſtion; which ought to in- 
cline the preſent Committee to reconſider the 
point, by more fully inveſtigating the evidence. 
If it can be proved, that the in- burgeſſes alone 
had the right of election, before the year 1661, 
it cannot be maintained, that the reſolution took 
it from them. Upon this point, the reſolutions 
In pa. 230. 

+ See Note (B) upon the Seaford caſe, in pa. 116. 
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of the laſt Committee are in favour of the pe- 
titioners: Becauſe if the deſcription of perſons 
in the reſolution of 1661, is too indefinite, i. e. 
if the perſons to whom the right is given are not 
defined, it would be harſh and unjuſt, to conſtrue 
the right of another ſet of perſons to be taken 
away, by the ſame terms ; or that a right ſhould 
be taken from one ſet of men, and not given to 
another. 


The Committee, after hearing the above ar- 
guments, informed the counſel, That a motion 

That counſel be permitted to produce evidence, to 
prove that the words © all the inhabitants” in the 
laſt reſolution relating to the right of voting, in the 
borough of Preſton, explained by uſage and fair con- 
ſtruction, mean the In-burgeſſes inhabitants ad- 
emitted at the laſt Guild, or thoſe by copy of court- 
roll admitted fince the laſt Guild,” excluſively of all 
ether perſons, | 

had paſſed in the Negative. 

The counſel for the petitioners hereupon in- 
formed the Court, that they declined offering 
any thing further for the petitioners, 

The Court then proceeded to declare 

The fitting members duly elected. 
Of which the Chairman informed the Houſe on 
che ſame day, april 22d “. 


* 40 Journ. 876. 
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N O ©. E 
ON THE CASE or 
No. 


AGES 230 and 239. (A.) In order to un- 
derſtand the caſe here mentioned, the reader 
ſhould peruſe the caſe of Poole, in 2 Doug. elect. 
Upon the effect of the charters there recited, an inha- 


- bitant houſeholder of Poole moved the court of King's 


Bench, for a mandamus to the corporation, to admit 
him to the office of a freeman. The queſtion was 
argued in court in Eaſter term 1777. In ſupport of 
the claim it was contended, that by the charters, the 
corporation conſiſted not only of Mayor, Bailiffs, and 


Burgeſſes, but alſo of Inhabitants, as a diſtinct body 


and integral part, under the name of commonalty : 
That the corporation, in its origin, conſiſted of all the 
inhabitants; and no mode was provided in the inſti- 
tution for continuing the ſucceflion : That although 
the claſs of Inhabitants were not now exiſting mem- 
bers of the corporation in fact, yet they were ſo in 


right; and as the perſons who could call them into 


actual exiſtence, were not gone, the corporation was 
not diſſolved, and might be made complete by the 
mandamus : That according to the conſtitution of the 
town, burgeſſes and inhabitants were ſynonimous 

terms z 
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terms; and the governing part of the corporation 
could not withold from the latter, the privileges which 
they had choſen to confer upon thoſe, whom they pe- 
culiarly ſtiled Burgeſſes. 

By a note of this argument which I have ſeen, the 
Court appears to have refuſed the motion for the fol- 
lowing reaſons, given by Lord Mansfield, Firſt, Be- 
cauſe there was no uſage alledged in favour of the claim, 
the borough being preſcriptivez and as the charters 
contained no directions about the electing or admitting 
freemen or burgeſles, uſage alone could explain what 
the privileges were, when the charters were ſilent, 
Secondly, Becauſe the claimants wanted no admiſſion 
at all, if their conſtruction of the charters was rights 
but became intitled to the privileges they claimed, po 
fatto, by being inhabitant houſeholders. 
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XX. 


Tur CASE or Tax DISTRICT or BURGHS or 


KIRKWALL, WICK, DORNOCK, 
TAIN, and DINGWALL. © 


—— —— 


The Committee was choſen on tueſday, april 12, 
1785, and conſiſted of the following members: 


Edward Phelips, Eſq; Chairman. 


Sir Adam F erguſſon, Bart, [PE RAN 
Lord Viſcount Maitland ; 


Rich. Slater Milnes, Eſq; Clement Tudway, Eſq; 
John Grant, Eſq; David Murray, Eſq; - 
Hon. W. H. Bouverie Sir Francis Sykes, Bart. 
John Thomas Ellis, Eſq; T. Boothby Parkins, Eſq; 
John Clevland, Eſq; W. A. S. Boſcawen, Eſq; 
Sir James Duff, Bart. George Bowyer, Eſq; 


Petitioner. 


John Sinclair, Eſq; of Ulbſter. 
Sitting Member, 
Right Hon. Charles James Fox. 
Counſel. 
For the Petitioner, Mr. Rous and Mr. Grant. 


For the Sitting Member, Hon, Mr, Erſkine and Mr. 
Wight, 


THE 
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FE petition alledged that at the election, 
which was held on the 26th of april 1784, 
the delegates for the burghs of Wick and Dor- 
nock, voted for the petitioner; and perſons pre- 
tend ing to be delegates for the other three burghs, 
voted for the ſitting member: That the com- 
miſſion to the delegate for Kirkwall was illegal 
and void, in reſpect of the manner of its execu- 
tion, and of the want of right in the corporation 
granting it, occaſioned by an unjuſt excluſion of 
certain eſſential conſtituent members of it: That 
the commiſſion to the delegate for Tain was alſo 
void and null, in reſpect of its illegal form: 
And that the delegate for Dingwall had no right 
to vote at the election, in reſpect of his not pro- 
ducing the proper authority for his commiſſion, 
at the meeting. 

That the ſitting member was ineligible, not 
being a legal qualified burgeſs in any one of the 
faid burghs, having no connection with or pro- 
perty.in them, nor paying tax and ſtent to his 
Majeity according to law: That his election was 
alſo void, as being contrary to the act 1707, cap. 
8. being born out of Scotland, and having no 
eſtate or property therein, 

That the petitioner, having had the eventual 
caſting vote of the delegate for Wick, given in 


his 
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his favour, in caſe of the cocks of any of 
thoſe who voted for his opponent, had thereby a 
majority of legal votes, and ought to _ been 
returned *, 


After the above petition had been 1 
a ſupplemental one was added, ſetting forth, 


That ſince the peragoner had complained to the 


Houſe of Mr. Fox's election, as above, he had 
found that it took place in conſequence of cer- 
tain corrupt agreements, and other illegal prac- 
tices, on the part of his friends; and praying 
the ſame to be taken into conſideration together 
with his former petition “. 

In the courſe of the trial the matter of theſe 
petitions, which were inlarged upon in the open- 
ing, according to their contents, became reduced 
to the following objections to the ſitting mem- 
ber; all others being abandoned on the part of 


the petitioner, viz. 


1. That Mr. Fox was incapable of being 
elected; not being a legal qualified burgeſs, in 
any one borough of the diſtrict : That the dele- 
gates were informed of this, and therefore thoſe 
who voted for him, threw away their votes z 
whereby Mr. Sinclair became intitled to the 
ſeat. 

2. That admitting the frting member to be 
eligible, the majority of legal votes was in fa- 


10 Journ, 461. 
vour 
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your of the petitioner ; by reaſon of the nullity 
of the commiſſion from Kirkwall, the preſiding 
borough, whoſe delegate voted for Mr. Fox: In 
which caſe the caſting vote would belong to the 
delegate of Wick. This depended on the ef- 
fect of certain acts of the council of Kirkwall, 
previous to and at the election of their delegate, 
which the petitioner contended were illegal and 
void, as being brought to paſs by the excluſion 
of certain conſtituent members of the council, 
contrary to the conſtitution of the borough, and 
the regulations of ſtat. 16 Geo. II. ch. 11, 

From the evidence of both ſides on the firſt 
point, the caſe appeared to be thus. 

Mr. Fox was no otherwiſe qualified as a bur- 
geſs, than by a burgeſs ticket of admiſſion by 
the town council of Kirkwall, in the following 
words, viz. © Apud Kircuam 23˙e april 1784 
præſentibus in concilio ibidem, J. Riddock arm. 
præpoſito J T. J W. AL. & T U. Ballivis, 
T T. Adile, & J T. Theſaurario, cæteriſque 
dicti burgi conciliariis. Quo die (C. J. F.) 
unanimo conſenſu & aſſenſu dicti concilii, liber 
burgenſis & frater guildæ dicti burgi, cum om- 
nibus & ſingulis libertatibus privilegiis & immu- 
nitatibus ad eundem ſpectantibus, creatus & ad- 
miſſus fuit; juramento burgali more ſolito præſtito. 
Super quibus actum extractum per me.“ 

(Signed by the Clerk.) 
The 
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The above admiſſion was not the act of the 
town council; there having been no council held 
on the day therein mentioned. But on the 28th 
of april, two days after the election, a council 


was held, the minutes of which are as follows: 


« The Provoſt repreſented in Council, that at 
the requeſt and deſire of ſeveral of the Counſel- 
lors, and upon the favourable ſolicitation of ſome 
gentlemen in the town, he the Provoſt, accord- 
ing to the uſual cuſtom, had granted the free- 
dom of this town by burgeſs tickets, upon the 
23d day of april inſtant, to the following noble- 
men and gentlemen, viz. one to his Grace 
Charles Duke of Portland, another to the Rr, 


Hon. William Wentworth Earl Fitzwilliam, a 


third to the Rt. Hon. Charles James Fox,” &c. 
All which tickets, the Provoſt delivered to the 
friends of the above noblemen and gentlemen, 
who were not preſent, to be delivered to them 
when convenient, All which tickets the whole 
Council preſent approved of, in the whole heads 
articles and contents thereof, excepting Robert 
Baikie of Tankerneſs, (one of the Council) 
who objected, That no approbation of the 
Council ſhould or ought to be given: That to 
the perſons propoſed receiving honorary tickets, 
he had no objection; but it could only be in 
conſequence of an act of Council; and he would 


| conſent to ſuch an act being now paſſed, autho- 


riſing 
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riſing the clerk to make tickets of this date. 
To which the Provoſt anſwered, That the prac- 
tice now uſed by the Provoſt, had been the 
ſame practiſed and followed on ſimilar occaſions, 
for above forty years paſt, and was never found 
fault with,” 

Upon a ſearch into the records of Kirkwall 
for fifty four years back, no inſtance was found 
of any burge/ſs being made there, otherwiſe than 
by the. previous authority of the corporation. 
But it was admitted, that the Provoſt of this 
and, other boroughs had, as in the preſent in- 
ſtance, with the ſubſequent confirmation of the 
Council, been accuſtomed to give burgeſs tickets 
to ſtrangers, by way of mere compliment, and 
without conferring any legal right to the privi- 
leges of the corporation thereby, 

The minutes of the election ſtate the Dele- 
gates to have choſen © the ſaid C. J. Fox @ 
burgeſs of this borough of Kirkwall, to attend and 
and ſerve, &c. 

The burgeſs ticket was delivered by the Pro- 
voſt on the 23d of april, to a gentleman, who 
afterwards delivered ic to Mr. Fox. 

General Roſs, now examined as a witneſs, 
was preſent at the Provoſt's houſe at Kirkwall, 
when the fitting member was made a burgefs 
and deſcribed it as being done with the uſual 
formality, He was at that time Provoſt of 


Tain; 
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Tain; where he had often ſeen the ſame form 
of admiſſion practiſed, as had been purſued on 
this occaſion at Kirkwall. 

The Town clerk of Kirkwall was likewiſe 
examined, on the part of the fitting member ; 
who ſaid, that the method of giving burgeſs 
tickets, practiſed on this occaſion, was the cuſ- 
tomary manner of making honorary burgeſſes: 
T hat more than forty had been made in his time, 
in only one of which, a previcus authority for it 
had been granted in council: That ſuch tickets 
muſt be confirmed by the council, in order to be 
valid. And he produced copies of ſeveral a&s 
of the council, of ſuch confirmations, from the 
year 1731. He faid, Mr. Sinclair was not a 
burgeſs of Kirkwall. 

The objection made on the part of the peti- 
tioner at the election meeting, to Mr. Fox's 
capacity of being elected, was ſtated before the 
declaration of the election: General Roſs be- 
heved it to have been made, before the votes 
were given. The minutes of the election ſtate, 
T hat before they were ſigned, the delegates for 


Wick and Dornock obje&ed to Mr. Fox's eligi- 


bility ; „And in regard this objection was ſtated, 
before calling the votes, though not then per- 
mitted to be minuted, the ſaid delegates do 
proteſt, &c.” _ 

I On 
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On the part of the petitioner, the following 
extracts from the records of parliament in Scot- 
land were produced, viz. 


« At Edinburgh, 5 aug. 1681, The report 
of the Committee concerning the double elections 
for the burgh of North-Berwick, being read, 
debated, and put to the vote, It was found that 
no perſone could be elected commiſſioner to re- 
preſent a burgh in parliament, unleſs he be a 
burgeſs and a reſiding traffiquing merchant in 
that burgh. And George Suttie not being fo 
qualified, and Charles Maitland the other com- 


miſſioner, being a reſiding traffiquing merchant 


in the ſaid burgh, The Parliament approved the 
Committee's report, and ſuſtained Charles Mait- 
land's commiſſion and rejected the other. 

« The Parliament approved the Committee's 
report, rejecting Sir Patrick Murray's commiſ- 
ſion, repreſenting the town of Selkirk; in reſpect 
he is not a reſiding traffiquing merchant in the 
ſaid borgh. And ſuſtained the Committee's re- 
port in favour of Mr. John Dempſter, commiſ- 
fioner for the burgh of Inverkeithinge, in reſpect 


he is a traffiquing merchant in the faid burgh.” 


Edinburgh, 16 March, 1689. The meeting 
of the Eſtates having heard and conſidered the 
report of the Committee for controverted elec- 


tions, 
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tions, bearing, that they having called and heard 
Sir Patrick Threapland and Robert Smith, anent 
the contraverted electione to be commiſſioner 
for the burgh of Perth, It is their unanimous 
opinion that Robert Smith be preferred to Sir 
Patrick T hreapland, as being legally chofen by 
the plurality of the burgeſſes: The Eſtates have 


approven and doe approve the ſaid report of 


the Committee, and interpone their autharity 
thereto,” 

This caſe was produced, in order to introduce 
an argument, that the names alone proved the 
ſucceſsful member to have been a burgeſs qua- 
lified, and therefore received; and the other a 
gentleman of fortune not ſo qualified, and there- 
fore rejected. This inference, was, however, 
thought too weak to be afterwards mentioned in 
the arguments of the counſel, 


On the part of the fitting member, the fal- 
lowing liſt and deſcription of - commiſſioners 
ſitting in the Parliament of Scotland, was pro- 
duced from the records, to prove that the per- 
ſons elected (being i chiefly gentlemen of rank) 
could not have been, more than nominally, 
burgeſſes and merchants of the towns they re- 
preſented, viz. | 


IJ 


In 
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In 1689, At the burgh of Culroſs, Mr. William 
Erſkine, lawful ſon to the deceaſed David 
Lord Cardroſs. 

New Galloway, Mr. James Gordon, Younger, 

of Creachlae. 

Stranrawer, Sir John Dalrymple, Younger, of 

Staire. 

Rotheſay, Mr. Robert Stewart, Advocate, unkle 

to the Sheriff of Bute, | 

Brechine, The Rt. Hon. Maſter Henry Maule, 

of Kellee. 

North Berwick, Thomas Stewart, of Coltneſs. 

1692. Dornock, Mr. John Anderſon, Younger, 

of Weſtertown ; in the room of the de- 
ceaſed Captain Gordon. 

1693. Rotheſay, Mr. Rob. Stewart, of Lochlee, 

| Writer in Edinburgh. 

1696. Cullen, Sir John Hamilton, of Halloraig. 

1700. Campbeltoun, Mr. Charles Campbell, 

brother german to the Earl of Argyle. 

1704, Kirkudbright, Sir Andrew Hume, Ad- 

vocate, Son to the Earl of Marchmont, 
Lord High Chancellor of Scotland, our 
bargeſs and freeman. 

1702. Sterling, Lieut. Col. John Erſkine, de- 
pute Governor of Sterling Caſtle, and 
merchant burgeſs of the ſaid burgh, and 
actual traffecter within the ſame burgh; 
bearing all portable charges with his neigh- 

Vol. III; 8 bours, 
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bours, and who can tyne and win in all 
their concerns. 


Burntiſland, Sir John Arſkine of Alva, Knight 
and Bart. 

Northberwick, Sir Hugh Dalrymple, of North- 
berwick, Lord Preſident of the Seſſion, 
and burgeſs of this burgh. 

Inverarie, Maiſter Robert Forbes, of Learnie, 
Advocate, qualified and endued with all 

the qualifications belonging to ane burgeſs 
of the ſame ; particularly ane merchant in 
ſaid borough, and bearing all portable 
charges with his neighbours, and is ſuch 
as can tyne and win in all their affairs. 

Kirkwall, Maſter Robert Douglas, brother ger- 
man to James Earl of Mortoune. 


Wick, Maiſter Robert Frazer, Advocate. 


1703. Stranrawer, Mr. Geo. Dalrymple, lawful 
ſon to the Right ry John Lord Viſcount 
of Stair, 

Campbelltown „Mr. Charles Campbell, brother 
german to his Grace the Duke of Argyll. 

1705. Queensferry, Mr. James Stewart, Ad- 
vocate, inſtead of Sir William Hamilton, 
of Whytlaw, deceaſed. 


Upon the ſecond point, the caſe appeared by 
evidence to * as follows. According to the 
ſett 
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ſett (conſtitution ®) of the borough of Kirkwall, 
the council, (in whom, as in all towns in Scot- 
land, the right of election is veſted), conſiſts of 
a Provoſt, four Baillies, a Dean of guild, a 
Treaſurer, and ſixteen Counſellors ; whereof the 
four Deacons of crafts, (i. e. the Maſters of four 
incorporated companies) are four. All are annually 
elected at Michaelmas. The Deacons are ap- 
pointed in the following manner, viz. After the 
election of the nineteen Magiſtrates and Coun- 
ſellors, the four trades ſeverally name two of 
each craft, to be added in a leet, (4%) to the 
four Deacons of the preceding year; out of 
which leet of three from each craft, the Magi- 
ſtrates and Council chooſe one, to be Deacon of 
the craft for the ſucceeding year. | 
| Theſe four companies, or crafts, are the Ham- 
mermen, Shoe-makers, Weavers, and Taylors. 
The latter, having had a quarrel with their Deacon 
previous to the election in 1782, upon that oc- 
caſion gave in a leet, in which his name was 
omitted, and conſiſting only of two names. Before 
the next election at Michaelmas 1783, he died; 
and at that election, the taylors gave in a leet of 
three names. On the 4th of november, 1783, 
an Aſſembly of the Council being held, paſſed 
a reſolution as follows. 
* For an account of the borough Setts, ſe 2 Doug. elect. 
459. 460, or Wight 470. 3344 c | 
S 2 « The 
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e The Magiſtrates and Council having met, 
conform to the ſett of the burgh, to chooſe 
their Deacons, unanimouſly make choice of and 
continue James Chambers, Wright, to be Dea- 
con of the Hammermen, till Michaelmas 1784. 
As alſo of Arthur Murray, to be Deacon of 
the Shoemakers to the ſaid time. And have 
unanimouſly elected James Sinclair, to be Deacon 
of the Weavers, in place of Patrick Mainland, 
who reſigns. But with this proviſion and con- 
dition, that as few or none of the tradeſmen are 
burgeſſes, or free with the town, to work at 
their reſpective employments within the royalty, 
the ſaid trades, and each of them who are un- 
free, ſhall purchaſe their freedoms, and enter 
with the Dean of Guild and his Council, ac- 
cording to law, and the cuſtom of other burghs, 
betwixt and the firſt of july next; or other- 
wiſe, they ſhall not only be deprived of their 
feats in council, after Michaelmas next, but of 
liberty of leeting, or having any vote in the 
election of Magiſtrates : And that the ſaid Ma- 


giſtrates and Council ſhall, after the ſaid firſt 
day of july next, proſecute them for purchaſing 


their freedoms, as well as paying their ſtent, &c. 
according to law and the cuſtom of other royal- 
ties, as they ſhall be adviſed. Aud with regard 
to the Taylors, that they ſhall be reponed to their 
privileges, on applying properly, and giving in a 

leet, 


r 
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leet, conform to the Sett of the burgh in 1712; 
and paying three guineas of expences, deburſed 
by the Magiſtrates in conſulting their affair, and 
under the above conditions with the other trades ; 
that is, of purchaſing their freedoms, &c. And 
the ſaids Deacon Chambers, Deacon Murray, and 
Deacon Sinclair, having compeared, gave their 
oaths de fideli in common form.“ : 

Upon the 1 3th day of april, 1784, the Taylors 
gave in a petition to the Provoſt, to be laid before 
the Council, ſetting forth, «That by the Sett 
of the burgh, the petitioners have right to a 
Deacon in the Council, who is elected from a 
leet preſented by them to the Magiſtrates; But 
a difference having ſome time ago ariſen, in 
regard to the making up of that leet, they have 
had no Deacon in Council ſince the death of 
Henry Tait. That at laſt Michaelmas election, 


the petitioners delivered to the Clerk of the 


burgh, a leet conſiſting of John Sinclair, James 
Urquhart, and William Walter, to be laid before 
the Magiſtrates and Council, in order to their 
electing one from it as Deacon for the preſent 
year, ending at Michaelmas 1784. But no 
written proceedings appear to have happened 
upon the matter, until this date, (4th november, 
1783); That the Council paſſed a reſolution, 
which is referred to, agreeing to repone the 
petitioners to their privileges, on applying pro- 
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perly, and giving in a leet conform to the Sett 
of the burgh, and paying three guineas of ex- 
pence deburſed in conſulting the affair. 

«© That the petitioners, being deſirous of having 
their conſtitutional repreſentation in the Council, 
herewith give in a leet of their trade for the 
office of Deacon, and make the preſent appli- 
cation to the Magiſtrates and Council, to receive 
the ſame, and to eleCt one therefrom for Deacon. 
In regard of three guineas, which the Council 
have ordered the petitioners to pay, they are 
entirely ignorant from how it was incurred, and 
on what medium they can be ſubject to it: They 
are ſorry to obſerve, that at any rate, from the 
hardſhip of the times, they can ill afford to pay 
it; at the ſame time if the Council inſiſt for it, 
the petitioners will acquieſce. | 

« May it therefore pleaſe the Honourable 
Magiſtrates and Council, to make choice of one 
of the perſons on the leet, herewith given in, as 
Deacon of the incorporation of Taylors; and 
to receive him as a member of Council accord- 
ingly: And in regard to the three guineas, to 
give the petitioners ſuch relief as to them ſhall 
appear proper, according to juſtice.” 

The next day there was a meeting of the 
Town Council, whereof - the following minute 

appears, 


« The 


* 
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« The Magiſtrates and Council having met 
by order of the Provoſt, to conſider of a peti- 
tion yeſterday preſented by Robert Nicholſon, 


writer in Kirkwall, as procurator for the Incor- 
poration of Taylors; as alſo of a proteſt taken 


by the {aid Robert Nicholſon againſt the Provoſt, 
in caſe of his refuſal to call a Council, as thereby 
required, And the ſaid Magiſtrates and Council, 
conſidering that the affair of the Taylors, which 
was occaſioned by their own folly, has been 
dormant ſince the 4th november laſt, when they 
were told, that they would be reponed to their 
privileges, on applying properly, &c. And that 
no application has been made by or for them 
ſince, till now, when it is on the eve of a new 
election, Therefore, and in reſpect of the above 
neglect, either deſiring to be reponed to their 
privileges, or to enter freemen with the burgh, 
The ſaids Magiſtrates and Council refer the con- 
ſideration of the above petition and proteſt, fer 
ten days hence, when the Taylors ſhall be ad- 


vertiſed of the Council; and if they then apply 


properly, juſtice will be done them, agreeable 
to ſaid ſederum of the 4th november laſt,” 
Againſt this determination, the agent for the 
Taylors proteſted ; and upon the 19th of april 
the craft aſſembled, and choſe a Deacon for 
themſelves, as appears by the following minute 
of their proceedings, viz. * The Incorporation 
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having conſidered the determination of the ma- 
giſtrates and town council, on their petition for 
a Deacon, en the 14th inſtant, whereby they, 
contrary to the faith of their act of council of 
the 4th of november laſt, and in violation of the 


| Juſt rights of this corporation, referred the con- 


ſideration of the application for ten days, with 
an evident view to deprive the corporation of the 
valuable privilege of voting, at the enſuing elec- 
tion; and having alſo conſidered the proteſt en- 


| tered for them againſt that determination, that 


they ſhould be intitled to elect a Deacon for 
themſelves, from the leets preſented to the Coun- 
cil, they do now accordingly unanimouſly make 
choice of William Walter, as their Deacon until 


| Michaelmas next, with all the powers and privi- 
leges thereto belonging: And they recommend 


to him, to attend at the meeting of Council to- 
morrow, in order to his being received and ad- 
mitted to his ſeat and vote, as ay other mem- 
ber thereof.” | 

On the 20th of april the Council of Kirkwall 
aſſembled to chooſe the Delegate. The minutes 
mention, © That after the members of the 


Council preſent (including the Deacons of Hm 
mermen; Shoemakers, and Weavers), had 
taken the oaths required by law, the ſaid Wil- 
liam Walter, as Deacon of the Taylors, having 
offered to come into the room, with his agent 


and 
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and a notary public, was turned out. Thereafter, 


| (the minutes proceed), but before proceeding 


to elect the Delegate, the Provoſt objected to 
the legality of the votes of the three Deacons, 
in regard they are not burgeſſes of Kirkwall; 
nor are they freemen with the borough, to work 
at their trades; ſo that they neither can vote at 
the election of magiſtrates, nor of a Delegate 
for chooſing a burgeſs to ſerve in parliament. 
Upon which previous queſtion, the Provoſt in- 
ſiſts the Council may give their opinion, If, or 
not, the Deacons ſhould have votes in the pre- 
ſent election. And the vote being put accord- 
ingly, the Provoit voted, That they ought not 
to have a vote at this election. And the whole 
other Council (excepting Baillie Liddle, Tanker- 
neſs *, and Meſſ. Watts) voted they ſhould have 
no votes; and the above four gentlemen voted 
that they ſhould have votes. To which ob- 
jection, the above Robert Baikie (Tankerneſ) an- 
ſwers, That the above three Deacons underſtood, 
that it had not been the practice of Kirkwall, 
for Deacons or other tradeſmen, for a number 
of years paſt; to enter freemen or burgeſſes with 
the burgh, for liberty to work at their trades : 
And that notwithſtanding their predeceſſors, 
Deacons, voted at the election of magiſtrates; and 


the chooſing of Delegates. Therefore, and in 


i. e. Mr. Baikie of Taxkerneſs, 
regard 
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regard they have now, in obedience to the magi- 
ſtrates former /ederunt, conſigned the ſum of 
three guineas in the clerk's hands, either in 
whole or in part, for making them burgeſſes, 
they now inſiſt that their votes ſhall be good in 
law, according to uſe and cuſtom, Thereafter 
the magiſtrates and Council proceeded to the 
election of a Commiſſioner (Delegate) for this 
burgh; and the Provoſt, having ordered the 
clerk to put the queſtion to the ſeveral members 
preſent, who ſhould be Commiſſioner for the 
borough, to meet with the reſt of the Commiſ- 
fioners, choſen for the ſeveral boroughs of Tain, 
Dingwall, Dornock, and Wick, (being the other 
four boroughs of the northern diſtrict) at the 
borough of Kirkwall, the preſiding borough for 
the time, and there to vote for and ele& a bur- 
geſs for repreſenting the ſaid diſtrict in the en- 
ſuing parliament, the following members of 
Council voted as follows, viz. the ſaid John 
Riddock, Provoſt, voted for himſelf; | eleven 
others voted for him; and fix, including Baillie 
Liddell, and the three Deacons, (who gave their 
votes under form of inftrument,) voted for Liddell.) 
And thereafter William Walter, Taylor, gave 
in a petition (for which there is a deliverance of 
this date) and allo a proteſt, and declared that 
he voted, under form of inſtrument, for Baillie 


An.rew Liddell, And it appearing from the 


4 above 
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above votes, that there was a great majority in 
favour of the Provoſt, for his being Delegate 
for the ſaid burgh of Kirkwall, the ſaid John 
Riddock was, therefore, by the aforeſaid majo- 
rity, elected and choſen.” 

Mr. Bruce, the town clerk of Kirkwall, being 
examined on the part of the ſitting member, 
ſaid, it had been common for the Deacons of 
crafts not to take their freedoms; and that the 
Council had generally avoided conteſting it with 
them, for peace” ſake. With reſpect to the craft 
of Taylors, that they had not complied with the 
order of the Council, when Walter delivered his 
petition to them: That on the 14th of april they 
gave in two leets, one conſiſting of wo names, 
another of three. And it was now admitted, 
that on the 24th of april, when the Council made 
choice of their Deacon, he had not purchaſed 


his freedom. 


The arguments in favour of nn 
the petitioner's objections, were petitioner. 
to the effect following. 

FiRsT PoinT: As to the neceſſity of the 
member's being a legal — burgeſs of one 
of the boroughs. 


The principal inquiry ſnould be into the law, 
as eſtabliſned at the time of the union of the 
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two kingdoms; becauſe, if at that time it was 
a neceſſary qualification, it muſt be ſo ſtill, ac- 
cording to the law of Scotland, confirmed by 
the act of union. 

The acts of the convention of boroughs, and 
reſolutions of parliament, together with the uſoge 
before and fir:ce the. union, - demonſtrate the 
neceſſity of this qualification, by the law of 


Scotland. 
In counties none can be elected, but thoſe 


who have a right to elect. This is a funda- 
mental rule of the conſtitution ; and it might be 
inferred, that the ſyſtem was uniform, (if it 


reſted on inference alone), and that in bo- 


roughs the ſame rule prevailed. But the acts of 
the convention, which had juriſdiction in theſe 
matters, equally with the parliament, repeatedly 
declared it. However, as this law had been 
often evaded, in the laſt century, the convention 
of boroughs paſſed a more ſolemn act in 1675; 
in which, after reciting the inconveniencies that 
had ariſen from electing commiſſioners, who were 
not merchants traffickers and reſidenters, bearing 
common burthen with the reſt of the inhabitants, 
and could not loſe or gain in the affairs of the 
borough, they ordained, © that in all time to 
come, none ſhould be elected commiſſioners by 
the boroughs, to the particular conventions of 


eſtates, or to the particular and general meetings 
of 
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of the boroughs, but fuch as were merchants, 
traffickers, preſent reſidenters within the borough 
commiſſionating them, and who bore common 
burthen with the reſt of the inhabitants, and 
were ſuch perſons who could gain and loſe in the 
concerns of the boroughs.” The ſame act de- 
clared all elections made contrary thereto, 7p/o 
facto void; impoſed penalties on thoſe who ſhould 
diſobey it, and directed a clauſe to this effect, to 
be made part of the burgeſs oath of every bo- 
rough. This act was occaſioned by a letter from 
Charles the IId to the convention of royal bo- 
roughs, in the preceding year; in which, after 
reciting that he had been informed of a late in- 
novation among them, by electing commiſſioners 
to parliament, and their own conventions and 
meetings, © who were not actual reſidenters within 
the burghs commiſſionating them, nor bearing 
proportional charges with them, or ſuch as could 
loſe or gain in any of their concerns, directly 
contrary to the antient conſtitution of the burghs, 
and to many of their acts;“ the King therefore 
required them to take ſpecial care, that their an- 
tient conſtitution concerning this matter, ſhould 
be revived and maintained, and the like abuſes 
prevented for the future “. 

Burgeſſes, or commiſſioners from boroughs, 
ever were a diſtinct order in the parliament of 


See Wight, 4to. p. 401, 495. 
Scotland. 


' * 


N 
ww 
- 


7. 
* 
0 
f 


4 -» 
4 | 
N 


rr —- 
2 —_ = 

E % 
— 4 ® 


. 
3353 


2 


* 


* 


595% — — 


— — 
D 


— 


„ 


—— 


— 2 — — bl _— * 3 — 4 15 — x 4 — 2 * 
4 _ 
a * Sow 4 a of —_— OE” 4 5 — - 
ea + — 1 — a — 1 * . |. - £ ; hk 
: -+ 2 » ? — - . 7 . n 3 wh, . — — = * . 
n qt - — al *%.” * — — 
* 2 o 3 2 TY 
4 8 — . * 1 — N 
: * , * - DA wy 2 F © q q 
_ Can = ro 0 To - AS — *, \ I , * C . * 1 — 
r _— — g 5 5 p > Py S px — — - = 
bd 1] 
*. 2 WH \ 1 C a 4 
_—_——- ES a” - 8 


5 


270 C22 26 


Scotland, The convention of royal boroughs 
is an inſtitution of the ſame nature with the par- 
liament, and formed exactly like that eſtate of 
the parliament, which is compoſed of their re- 
preſentatives. (A.) The qualifications of a 
commiſſioner to either aſſembly, depend on the 
ſame principle. And as none but actual bur- 
geſſes can repreſent boroughs, in the conven- 
tion, none but them likewiſe can have a right 
to receive their commiſſion to parliament, 

By an act in the reign of James VI. 1587, 
act 33. it was declared, That there ſhould be 
no confuſion of perſons, of the three eſtates. 
Which act was made, to preſerve each order of 
the aſſembly diſtinct by themſelves, and to pre- 
vent any perſon from aſſuming a function, out 
of his ordinary rank; for it confines the mem- 
bers, © to that eſtate wherein they commonly 
profeſs themſelves to live, and whereof they take 
their ſtyle *.” | 

That the above act of the boroughs, was re- 
cognized as the law of parliament, will appear 
from ſome caſes determined there, In 1681 
the parliament inforced the proviſions bf the 
abovementioned act of the boroughs, by ſetting 
aſide the elections of all who were not actual re- 
ſidenters, and traffickers, in the boroughs they 


See the obſervation in Wight, p. 401. 
repre- 
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repreſented *, In that year the caſe of North 
Berwick was adjudged in parliament; where it 
was declared, that no perſon could be elected a 
commiſſioner for a borough, unleſs he be a bur- 
geſs, and a reſiding trafficking merchant in.it. 
According to which opinion, the candidate who 
was ſo duly qualified was ſeated, and the other 
was rejected. In the caſes of Selkirk and Inver- 
keithing, ſimilar reſolutions paſſed at the ſame 
time . That of Selkirk occafioned a proſecu- 
tion in the court of Seſſion, both againſt the 
borough, and Sir Patrick Murray, its commiſ- 
fioner, for the penalties impoſed in the above 
mentioned act of the Convention; and the judg- 
ment of the court was pronounced againſt them ; 
thereby expreſsly acting upon the authority of 
this act of the Convention. But it is ſufficient, 
in order to prove the juriſdiction of the Con- 
vention in theſe matters, to ſtate, that the num- 
ber of members ſent to parliament, was aſcer- 
tained by an act of the Convention, and by no 
other law. Under which act, members con- 
tinued to be ſent and received in parliament, 
at the time of the union. 

After the revolution, in 1690, Sir Patrick 
Murray (perhaps the ſame) was returned for 
Stranraer, and was objected to for not being a 


* Wight, 403. t Ib. 404. ＋ Ib. 403. 
burgeſs, 
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burgeſs, and a reſiding trafficking merchant of 


the town: Upon which, he went back to his 
borough, obtained a burgeſs ticket, and a new 
commiſſion from it, and ſo ſate in parliament, 
This caſe is taken from a Scotch Gazette, of 
that year, the authority of which may be relied 
upon. It is a remarkable inſtance of the general 
underſtanding of the law, becauſe Sir P. Mur- 
ray was a courtier, and in place. (B.) 

To theſe authorities, may be added, the opi- 
nions of lawyers who have written on the fub- 
Jet, Spotiſwood, who publiſhed his treatiſe on 
the law of elections after the union, ſays, that 
though all the antient laws upon this matter had 


not taken effect, © yet they are ſo far regarded, 


that the Commiſſioner ſent to elect, (delegate *) 
is a burgeſs of the burgh from whom he is ſent; 
and the member elected, is a burgeſs of one or 
other of the burghs within the diſtrict, which he 
is choſen to repreſent. And this we may call the 
fundamental qualification of a citizen or burgeſs, 10 
be elected member of parliament, and is in place 
of a freehold, with reſpect to Commiſſioners 
from ſhires 4.” 


Mr. Wight, in his 8vo edition, p. 37 3, con- 


firms this authority; conſidering it to be necgſ- 


* 'The legal deſcription of the perſons now generally called 
Delegates, is, Commiſioners for chufing burgeſſes to parliaments 


+ Spot. p. 79. 


ſary, 
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ſary, that the member ſhould be admitted a bur- 
geſs, of one or other of the boroughs of the diſ- 
trict. The alteration of this paſſage in his ſe- 
cond edition in quarto, has no other foundation 
than the caſe of Wigton, decided in 1775 “. 
But in that caſe, the point was not fully inveſti- 
gated, and the principal authorities upon the 
ſubject, do not appear to have been diſcuſſed. 
Neither did that Committee expreſsly decide the 
queſtion, whether being a burgeſs was, or was 
not, a neceſſary qualification. But if that queſ- 
tion had been decided, it ought not to prevent 
a reconſideration of the reaſons, upon which a 
matter of ſo much importance was ſo quickly 
determined. The arguments ariſe upon laws 
and cuſtoms, with which an Engliſh court of 
Juſtice cannot be familiar, and which the Judges 
might eaſily miſapprehend. 

The laws above relied upon, were in force 
and effect, at the time of the union, and the act 
of Scotland, 1707, cap. 8. fixed and incorpo- 
rated them in the articles of the union. It de- 
clared © that none ſhould be capable to elect or 
be elected to repreſent, &c. except ſuch as were 
then capable, by the laws of this kingdom (Scot- 
land) to elect or be elected, as Commiſſioners 
for ſhires, or burghs, to the parliament of Scot- 


* Reported in 2 Doug. elect. 
Vol. III. T land,” 
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land.“ By virtue of which clauſe, it was re- 


ſolved in the caſe of Aberdeenſhire, in 1708, in 
the firſt parhament of Great Britain, that the 
eldeſt ſons of the peers of Scotland, were not 
capable by the laws of Scotland to elect or be 
elected: * And therefore were not capable, to 
ſit in that right, in the parliament of Great Bri- 
tain, (C.) No uſage therefore, if it had pre- 
vailed ever ſince the union, could defeat the pro- 
viſion of this law. But on the contrary, it is 
well known that the uſage has been uniformly 
the reverſe, except in the ſingle caſe of Wigton. 
The members have always been burgeſſes of 
one, at leaſt, of the boroughs of their diſtrict. 
The difference between the qualifications of a 
Commiſſioner, before and ſince the union, con- 
fiſts only in this; that as he now repreſents five 
boroughs, it is not required of him to have the 
qualification in more than one of them. But 
this does not diſpenſe with the neceſſity of hav- 
ing that qualification, which was required of 
him before the union, when bearing the com- 
miſſion of one borough only. In what manner 
ſoever a man was qualified to be a Commiſſioner, 
before the union, the ſame muſt be purſued at 
this day; or a fundamental proviſion of that 


* 16 Journ. 23, 27. See Wight 271. The author's re- 
ference to the Journals, is made by miſtake to the zoth of 


dec, inſtead of the 3d. 
4 treaty 


nec 


aty 
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treaty will be rendered null and void. The de- 


legates and the member, are to be elected in the 
ſame manner as the Commiſſioner for each bo- 
rough was before. 

The act 16 Geo. II. ch. 11. confirms the qua- 
lification now contended for, by annulling, in the 
29th ſect. ſuch as are there ſpecified, in theſe 
words: © That it is no objection to any Com- 
miſſioner for chooſing a burgeſs, that he is not a 
reſidenter within the borough, bearing all port- 
able charges with his neighbours ; or that he is 
no trafficking merchant therein, or that he 1s 
not in poſſeſſion of any burgage lands or houſes, 
holding of the ſaid borough ; and that ſuch quali- 


fications need not be ingroſſed in his commiſſion ; , 
(D.) any law, cuſtom, of uſage to the contrary, 


notwithſtanding.” By not repealing the qualifi- 
cation of burgesſhip, the act intended to leave 
that as it ſtood upon the old law; and by con- 
fining this exemption to delegates only, it is plain 
that members are, ſince this act, ſubject to all the 
qualifications required of them before. 

SeconD PoinT:— With reſpect to the Dele- 
gate of Kirkwall. 

Firſt, as to the excluſion of members of the 
Council, at the election of delegate. In Scotch 


boroughs, an election is a corporate act, which 


in England it is not; and this diſtinction is very 
neceſſary to be attended to, in an Engliſh court 
Fi of 
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of juſtice. The Deacons of Crafts, in the bo- 
rough of Kirkwall, are an eſſential part of the 
Council. To do a corporate act, the corpora- 
tion muſt be legally aſſembled, and any act to 
prevent ſuch aſſembly, will deſtroy the effect of 
acts done there. The Deacons were all illegally 
excluded from this Council, and therefore the 
election there made is illegal and void. 
It is to little purpoſe to argue, that the ex- 
cluded members would not have made a dif- 
ference in the election here, or turned the ma- 
jority: Becauſc, the annulling the conſequence 
of an illegal act, is the penalty affixed by the 
law upon the act, in order to prevent wrongs. 
Such an argument would render the fraud ef- 
fectual. Elections ought to be free; and it is 
eſſential to the validity of corporate acts of 
every kind, but eſpecially in caſes of election, 
that every member compoſing the body, ſhould 
be able to act with freedom. In the caſe of 
Aberbrothick, in 1740, in Kilkerran's deciſions, 
p. 591 *, an election of magiſtrates was ſet aſide, 
upon theſe principles. The reaſoning employed 
in ſupport of the deciſion was, that as the keep- 
ing away a member of the Council from the 
meeting, by force, will annul the whole proceed- 
ings; ſo keeping one away by fraudulent com-.. 


* See Wight, 344. 


bination, 


tion, 
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bination, though without force, in order to carry 
an election, will have the ſame effect. 

In England the ſame law and principles of 
Juſtice prevail. In Kynaſton's caſe in 2 Stra. 
1051, the Judges of the King's Bench held a 
corporate meeting to be illegal, becauſe one of 
the members was not ſummoned ; though the 
omiſſion was merely accidental : Giving this rea- 
ſon for it, © that every member has a right to 
debate, as well as vote; and by the ſame reaſon 
that the omitting to ſummon one man may be 
excuſed, the omiſſion of a greater number may 
be paſſed over.” So in a caſe from Saltaſh, the 
King and May, 5 Burr. 2681, Lord Mansfield 
and the other Judges, conſidered the want of the 
uſual notice to all the members of the aſſembly, 
to have vacated an election. 

In corporations in Scotland this rule is pecu- 
liarly applicable; becauſe in them, the elections 
of all the afting members or magiſtrates are an- 
nual, and thoſe of the ſucceeding year are ap- 
pointed by the members of the preſent. It is 
therefore probable, that men who do not ſide 
with the majority, or ſecure it, will be turned 
out of the election enſuing. The fear of which 
removal, frequently directs a vote to that ſide, 
which ſeems likely to predominate. The pro- 
ceedings at the council meetings at Kirk wall, 
furniſh an inſtance of this ſort; for the majority 
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of the ſucceſsful party there, which was but one 


upon the firſt point diſputed, increaſed conſider- 
ably upon the ſecond and ſubſequent diviſions. 
The excluſion of the votes of the three Dea- 
cons, was one of thoſe illegal acts above de- 
ſcribed : For they had been duly admitted to 
their places in the Council, for 2 period which 
had not expired, when the preſent election took 
place; and the terms impoſed on them, even 
ſuppoſing them for argument's ſake legal, had 
not been violated. For they had been admitted, 
on the condition of their becoming burgeſſes, 
before july 1784. So that in the full extent of 
the Council's order, it was competent to the 


| Deacons, to fulfil the conditions, within any part 


of the intervening period. Their right, as mem- 
bers of the Council, therefore, was as valid at the 
time of their excluſion, as when they were firft 
admitted. But this order was in itſelf illegal, 
and the terms of it unjuſt, The Council could 
not, according to the conſtitution of the bo- 
rough, compel the Deacons to purchaſe their 
freedoms *: Nor had it been uſual to require it 
of them. The Council were likewiſe concluded 


* If this were ſo, (which perhaps is the juſt concluſion 
from Mr. Bruce's evidence,) there feems an inconſiſtency in 
contending, that the member of parliament muſt be a quali- 
fied burgeſs; and at the ſame time admitting that tradeſmen 
of the town need not be ſo, - 3 


by 
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by their own act, in this inſtance; for they had 
admitted the Deacons to their places, after mak- 
ing the objection to them. No lawyer will af- 
firm, that a corporation can remove a member, 
for a cauſe which they knew to exiſt, previous 
to his admiſſion, Further, no Council was con- 
vened to conſider the matter, no notice given 
to the parties of the intended objection to them, 


and no means or opportunity of defence allowed 
them. By 16 Geo. II. ch. 11. ſ. 41, 42. the 


* Theſe ſections are in the following words, viz, 

Sect. 41. And be it further enacted by the authority afore- 
ſaid, That ſuch Chief Magiſtrate to whom the precept ſhall 
be delivered in manner above directed, upon the receipt there- 
of, ſhall, upon the back of the precept, indorſe the day he 
received the ſame, and ſhall within two days after his receipt 
of the precept, call and ſummon the Council of the borough 
together, by giving notice perſonally, or leaving notice at 
the dwelling place of every Counſellor then reſident in that 
borough ; which Council ſhall then appoint a peremptory 
day, for the election of a Commiſſioner for chooſing a bur- 
geſs to ſ-rve in parliament, 

Se. 42. Provided always, that two free days ſhall in- 
tervene betwixt the meeting of the Council which appoints 
the day of election of the ſaid Commilitoner, and the day on 
which the eleRion . of the Commiſſioner is to be made ; and 
in caſe ſuch Chief Magiſtrate ſhall negle& to indorſe the day 
he received the precept on the back thereof, or to ſummon 
the Council within the time, and in the manner above di- 
rected, he ſhall for every ſuch offence forfeit the ſum of one 
hundred pounds ſterling to any Magiſtrate or Counſellor of 
the ſaid borough who ſhall ſue for the ſame, to be recovered 
in manner herein after directed. 
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Council is to be convened by notice to every 
member reſident, and a day for election to be 
appointed, at the meeting ſo convened. The 
Deacons were ſummoned, and concurred in ap- 
pointing the day. And here the petitioner is 
furniſned with another ground of objecting to 
the proceeding of the Council, as illegal. At 
the meeting for election, the three Deacons had 
been admitted to take the election oaths, as mem- 
bers duly qualified. Therefore if any compe- 
tent objection to them, might have been ſup- 
ported before, it was waved on the part of the 
Council, who had thus admitted them, ſo far, 
to partake in the election. Beſides, no buſineſs 
but that of the election, (to which it is by law 
confined) could regularly be tranſacted at this 
Council. If the law had not been ſo, the par- 
ticular circumſtances of the Council, would have 
rendered zhis proceeding illegal: Becauſe three 
of the members, having places under govern- 
ment, by which they were diſqualified from vot- 
ing f, could not attend the election meeting. 
Yet they might have voted on all other matters, 
in the corporation; and therefore the vote againſt 
the three Deacons, was fraudulent and void as 
to them. 
With reſpect to the Craft of Taylors, what- 
ever might have been the effect of their contu- 


+ This ſact was not denied, 
8 macy, 
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macy, if it had continued, it was cured by their 
accepting the propoſal of the Council. And by 
their complying with the condition offered them, 
their rights became reſtored, and the Coun- 
cil was bound to aſſiſt them in the due exer- 
ciſe of them, and to chooſe a Deacon for the 
Craft. On the 13th of april the Taylors com- 
plied, and preſented two leets; one containing 
two, and another three names. The magiſtrates, 
at that time, ought to have received the leets, 
according to the terms of their own order. But 
it was upon the eve of the election of member, 
and they had recourſe to delay and evaſion. The 
Taylors juſtly conſidered this procceding, to be 
either a denial of their right, or a renunciation 
of that of the Council; and that the neceſſity of 
the caſe required ſome effectual meaſure ; where- 
fore they elected a Deacon for themſelves, whom 
the Council refuſed to admit. 

If any time were more proper than another, 
for avoiding ſuch delay as is now complained of, 
it 18 that previous to an election. The magiſtrates 
ought rather to have haſtened the inquiry into 
the caſe of the Taylors, than deferred it, that 


the Council might have been complete, when 


their votes would be moſt material. It is im- 
poſſible now to declare who way the -individual 
ſo excluded, and there is no proper remedy but 
that of avoiding the whole proceedings, in or- 


der 


— - i 
re 


— 


# > 


— 


1 8 


y 


I ww 


— —— — ws — 


282 . 


der to puniſh the fraud, and do juſtice to the 
parties. 


A The counſel for the ſitting 
ounſel for the 
Sitting Member, member contended, upon the 
| firſt point, that it was not ne- 
ceſſary, by the law and conſtitution of Scotland, 
that a member for boroughs ſhould be a burgefs 
of any of them: And as to the fa#, they con- 
tended, that if it were neceſſary, their client ac- 
tually was a burgeſs of Kirkwall, at the time of 
his election. Upon theſe queſtions they argued 
as follows : 

THE authorities relied upon by the petitioner 
prove, that by the more antient conſtitution of 
Scotland, the qualification now inſiſted upon 
was not requiſite ; becauſe it was introduced as 
a new regulation, for the direction of boroughs 
in future. The mere form of the writ and re- 
turn, in which the commiſſioners have been uni- 
formly ſtiled burgeſſes, is of no avail in this queſ- 
tion; becauſe the act of election, of itſelf, makes 
the elected a burgeſs for the parliament; which 
is all that can be inferred from that expreſſion in 
the return. This is confirmed in the parliamen- 
tary law of England, more ſtrongly ; where the 
members for the univerſities, and towns not cor- 
- porate, are regularly ſtiled burgeſſes, and ſo re- 
turned to the writ. 

The 
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The reſtriction then, was an innovation upon 
the old conſtitution, (E) and required the au- 
thority of the legiſlature to ſupport it. But no 
act of parliament can be produced for this pur- 
pole. The act 1587, cap. 33. providing that 
there ſhall be no confuſion of eſtates, did not 
relate to this ſubject; nor 1s it eaſy to diſcover, 
at this day, what was the real object of it. Sir 
Geo. Mackenzie in treating of it, is manifeſtly 
at a loſs, and reduced to conjecture. It is moſt 
probable, 1t was intended only to prevent ſpi- 
ritual lords from claiming two votes, one in 
right of their eccleſiaſtical, and another for their 
temporal or lay fees. Or it, as the author ſup- 
poſes, it was alſo to prevent the ſmall barons of 
thoſe days from being ſent to parliament as bur- 
geſſes, it could not be made applicable to the 
preſent ſtate of parliament. 

The reſtriction depends altogether upon the 
acts of the convention of boroughs *. The 
counſel on the other fide dignify the power of 
this convention too highly, in ſuppoſing it ca- 
pable of binding the parliament by its reſolu- 


* Black, ſpeaking of the qualifications of commiſſioners 
to parliament, ſince the revolution, deſcribes them as not 
qualified in the preciſe terms of the ads of the burrows,” 
He does not ſuppoſe any ſtatute to have been thereby ir- 
fringed, See pa. 56 of his Treatiſe on the Privileges of the 
Royal Boroughs, 
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tions (A.) Its authority extends only to the in- 
terior concerns of the boroughs; to regulate the 


miſconduct and diſorders in them, to apportion 


the taxes paid by them according to the change 
of circumſtances, and to make laws upon theſe 
and other matters of the ſame ſort, binding up- 
on the boroughs, in the ſame manner as corpo- 
rations in England make bye laws, for their own 
government f. But they could not bind the 
nation, or the parliament, by any of their acts, 
even though the King concurred in them. It 
is ſaid, however, that in the preſent caſe, the 
reſolutions of parliament have recognized the 
act of the boroughs, and eſtabliſhed it as the 
law of parliament. But no ſuch indirect decla- 
rations of law, even if they were clear and uni- 
form, ought to be allowed, to deprive the ſub- 


ject of a common right; for ſuch it is in every 


+ In a caſe in the Houſe of Lords, relating to the town 
of Linlithgow, heard 11th april 1775, the powers of the 
convention are deſcribed in terms to this effect: And the 
counſel of both fides, in their printed caſes, ſeem to under- 
ſtand them ſo. In 1487, 14th parl. James III. the parlia- 
ment, upon the requeſt of the boroughs, confirmed certain of 
their acts of Convention, which are repeated in the ſtatute, 
under the following title; “ The acts and ſtatutes that the 
haill commiſſioners of the burrowes deſiris to be ratified and 
apprieved in this preſent parliament,” This ſhews, that the 
powers of the Convention were thought inſufficient, for ſome 
public purpoſes. The acts ſo ratified, are cap. 106, to 111. 


The laſt is cited in Wight, p. 333. 
man, 
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man, to be elected to parliament. On the other 
hand, the reſolutions that have been cited, are 
oppoſed by a very frequent contemporary uſage 
in parliament, to the contrary, The caſe of Sir 
P. Murray in 1690, proves that even then, the 
qualification was exacted merely in point of form: 
For it is not ſaid by the journaliſt, that the elec- 
tion was ſet aſide, or that any thing more than 
a burgeſs ticket was neceſſary, to intitle him to 
the ſeat *. (B.) 

So adverle are theſe limitations, to the gene- 
ral ſpirit of our free conſtitution, that in Eng- 
land, although the legiſlature itſelf impoſed re- 
ſtraints of the ſame ſort, in the reigns of Hen. V. 
and Hen. VI. requiring reſidence and freedom 
of the town, as qualifications, yet they could not 
be inforced; and were repealed by conſtant 
uſage, for centuries before it was thought proper 
to repeal them in form, by an act of the preſent 
reign f. 

The parliamentary law of England, in the 
ſame manner as that of Scotland, requires bo- 
roughs to ſend their burgeſſes, to repreſent them 


* This caſe, in one point of view, tends to confirm the 
argument for the fitting member. For even then, all that 
was required, was to be admitted a burgeſs ; at a time when 
the letter of the law relied upon, required reſidence, traffick- 
ing, bearing portable charges, &c. _ 

+ 14 Geo. III. ch. 58. See Vol. II. p. 490, 491. 
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in parliament. Vet this has never been explained 


to require, that the member ſhall be a freeman 
of his borough. In the year 1690, the corpora- 
tion of Glouceſter petitioned againſt the elec- 
tion of one of the members then returned; on 
the ground of his not being a freeman of the 
town, according to their antient right and cuſtom, 


as they alledged . But fo futile was the ſubject 


of this petition, that it does not appear to have 
been thought of by the Houſe, or the parties, 
after having been once read T. In 1705 the 
Norwich election was complained of, upon the 
ſame pretence, and the merits of it reſted upon 
this queſtion alone. There was in this caſe a 
bye law of the city, made in 1640, inflicting a 
penalty of 51. upon thoſe who ſhould vote for a 
man not free, to be member. Upon the trial, 
the, ſitting members not free were declared 
duly elected; and the Houſe, to prevent the 


_ renewal of ſuch frivolous objections in future, 


thought proper to expreſs their cenſure againſt 
the bye law itſelf, and the Mayor, who bad of- 
ficiouſly publiſhed it about the city at the elec- 
tion, in the following terms, © Reſolved that 
W. Blyth, Eſq; late Mayor of the city of Nor- 


* 10 Journ. 365. 
+ It was ordered to be read again on the day following, 
when it was referred to the election committee; after which, 


nothing further appears relating to it, 
wich, 
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wich, by printing and publiſhing a pretended bye 
law, made 1n the year 1640, contrary to Magna 
Charta, in order to terrify the electors of the 
faid city from free and impartial voting, in the 
late election of members to ſerve in parliament 
for the ſaid city, is guilty of an illegal and ar- 
bitrary proceeding.” The Houſe likewiſe or- 
dered him into the cuſtody of the ſerjeant at 
arms, for his ſaid offence “. (F.) 

This caſe of Norwich, is not only an illuſtra- 
tion of the general principle of the conſtitution, 
but further tends to ſupport the argument, re- 
lating to the authority of acts of the convention 
in Scotland. In this city, and likewiſe in Glou- 
ceſter, particular uſage was alledged for the ex- 
ception ; and in the former, this uſage was eſta- 
bliſhed by a formal bye law. Yet neither was 
thought valid, againſt the fundamental principle 
of the conſtitution, Now the acts of the Con- 


vention are but bye laws, in their effect; enacted, 


as it were, in every borough at the {ame time. 
But they cannot ſuperſede the general law of the 
land, or the authority of parliament. All the 
boroughs in Scotland united, have no more 
power to alter the conſtitution, or to make 
laws for the nation, than any ſingle town. The 
juriſdiction exerciſed by them in convention, is 
only the private and peculiar juriſdiction of every 


* 15 Journ. 55, 56. 
borough, 
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borough, and cannot extend beyond the limits, 
or the members of each individual community. 
By acting in concert, they have the advantage 
of regulating all boroughs by the ſame laws; 
but they are bye laws ſtill, binding only upon 
themſelves, and their own local intereſts, Com- 
miſſioners from the boroughs, convened out 
of parliament, cannot have greater authority, 
than when they are aſſembled in parliament. 
Yet if the commiſſioners of boroughs alone, 
were to make a regulation in parliament, would 
it be effectual as a law, or extend to any but 
themſelves ? The King's authority preſcribing or 
confirming it, could not eſtabliſh it more. 

The letter of Charles II. contains a proof, 
that other regulations of the ſame ſort as this in 
queſtion, and of equal authority, had not been 
carried into effect; for the King complains of 
this. But if ſuch acts of the boroughs had paſſed 
for law, the King needed not to have required 
them to interpoſe their authority, to inforce it. 
The parliament would have been bound by it, 
and the King might and would have made his 


application there, for the purpoſe. But his 


miniſters of that day thought it eaſier, to im- 
poſe upon the boroughs, than the parliament; 
and in this inſtance, commenced a part of that 
ſcheme of violating the freedom of elections, 

| and 
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and commanding parliaments, which they car- 
ried on fo unconſtitutionally in England, by 
garbling corporations. It occurred to thoſe mi- 
niſters, that men of fortune, ſitting in parlia- 
ment as members for boroughs, could not be fo 
caſily controlled or managed, as tradeſmen and 
interior perſons ; and with this view they framed 
this ſpecious letter. But they did not commu- 
nicate their deſign to the parliament, or truſt 
that body with the execution of it. The bo- 
roughs were more eaſily prevailed upon to en- 
gage ia it, by being perſuaded that heir privi- 
i-ges were at ſtake. 

It has been argued, that theſe acts of the Con- 
vention were received as law, and intorced by 
the authority of the court of Seſſion. But the 
caſe relied upon for this poſition, would prove 
the King's letter to be equally the law; for the 
court held the penalty to have been incurred, 
as well for contravening the King's: letter *, as 
the act of the Convention. The authority of 
this deciſion needs no other comment. The 
Convention, by their act, ſubmiſſively yielded 
their authority to the direction of the miniftry, 
in order to pleaſe the King. The whole ſcheme 
was unconſtitutional, both in deſign and execu- 
tion ; and no part of it ought to be referred to, 


* See Wight, 43. 
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in a legal inquiry into the laws or conſtitution 6f 
of the kingdom. 

The great number of inſtances, produced 
from the records of parliament; of repreſentatives 
of the boroughs who could not have been quali- 
fied, according to the act of the Convention, 
and regularly ſate there, outweigh the few caſes 


cited to the contrary; and prove that this was 
no qualification, by the law of Parliament, at the 


time of the union. 

But there is no law or uſage, that will fuit the 
petitioner's caſe, whether the a& of Convention 
were binding or not. By what authority is the 
qualification of being only a burgsſs ſupported ? 
The terms of the act, and the caſes founded upon 
it, require a man to be actual reſidenter, trafficker, 
and merchant, (E.) contributing to the common 
charges of the town; the inforcing of which, 
would exclude the petitioner and every other 
Scotch member. The due conſideration of this 
reſtriction, ſhews it to be impoſſible to reconcile 
it with the mode of repreſentation eſtabliſhed 
by the union, if it really had exiſted in law at 
that time. Confider the reaſon of it: That the 
member ſhould be converfant in the concerns 
of his borough, ſhould be reſident in it, bear a 
proportion of the local taxes, and thereby and 
by his trade, contribute to the common benefit 
of the town. But none of theſe reaſons can be 


9 urged 
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urged ſince the union, whilſt members have re- 
preſented five boroughs. They cannot exerciſe 
any of the above duties, in all of them at once: 
And if not in all, it would be partial and abſurd, 
to inſiſt upon it in any one. Therefore the pre- 
ſent ſtate of the nation, does not admit of the 
application of any ſuch law. 

Further, if it had ever been neceſſary, that the 
member ſhould be a burgeſs of his town, that 
requiſite could not be called for now, becauſe the 
the reaſon of it has ceaſed, Such a rule muſt 
have been fotinded on the other annexed parti- 
culars, of reſidence, trade, and bearing public 
charges in the town. Theſe have been ſhewn 
to be loſt in deſuetude in the old parliament of 


Scotland, as much as the reſidence directed by 


the early Engliſh ſtatutes. But they have been 
alſo expreſsly taken away, by the ſtat. 16 Geo. IT, 
ch. 11. ſ. 29. Then ſhall the ſhadow of a quali- 
fication be preſerved, after the ſubſtance is gone ? 
If the law had required a county member, to be 
a man of arms girt with a ſcword, and a ſubſe- 
quent law, ſhould have repealed the qualification 
of being a man of arms; would it be urged, 
that he ſhould nevertheleſs be girt with a ſword ? 
Another argument ariſes upon the Scotch 
union act, in 1707, ch. 8. by which the deleægate 
1s required to be choſen, as the member uſed to 
be. Therefore the qualification, at moſt, is 
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applicable to the delegate only, and not to the 
Commiſſioner choſen by thoſe delegates to re- 
preſent the whole diſtrict. And as to them, the 
29th ſection of 16 Geo. IT. ch. 11. repeals it. 
Laſtly, the deciſion of the Wigton Commit- 
tee 13 an expreſs authority upon the point; of 
ſuch importance, that the fitting member might 
have rehed upon it altogether, without inforcing 
the arguments now ſtated at ſo much length; 
were it not for the wiſh of his counſel, to ſatisfy 
the Court, that the pteſent petition 1s frivolous, 
and for the hope they entertain that this objec- 
tion will never be renewed. Although the ar- 
gument in that cauſe, did not contain all the 
authorities that might have been cited, yet it is 
not true, that this queſtion was not fully inveſti- 
gated then, or that the principal authorities were 
not brought forward in argument. A reference 
to the report itſelf, in pp. 199, 205, &c. will 
prove this fact. To which it may be added, 
that there were five Scotch members upon that 
Committee, (among whom was the then Solicitor 
General of Scotland), who are all ſaid ro have 
yoted 1n favour of the petitioner, againſt whom 
this objection was raiſed. It is trifling to object, 
that the Committee came to no expreſs opinion 
on the point; when their determination was, 
That the petitioner, who was not a burgels was 
duly elected. 
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But if it could be ſuppoſed, notwithſtanding 
theſe arguments, that the qualification ſtill is 
neceſſary, - the evidence affords a full defence 
upon the fact. Mr. Fox was a burgeſs of Kirk- 
wall, before he was elected Commiſſioner : An 
honorary burgeſs, like moſt of the preſent Scotch 
members. It was proved, that the burgels ticket 
was made out to Mr. Fox, by name, before the 
day of election, in the uſual method of confer- 
ring honorary admiſſions ; and that an act of the 
Council afterwards, confirmed it in the accul- 
tomed form, 

Upon this point therefore, ſtrengthened thus 
by fact, argument, and authority, the fitting 
member is intitled to pray a cenſure of the Court 
againſt the petitioner, for having brought a fri- 
volous petition before them; founded upon an 
allegation, which he muſt have known to be con- 
trary to the fact, or upon arguments, which might 
have been applied as ſucceſsfully againſt himſelf; 
(for he is no merchant, or reſident in any of the 
boroughs), and againſt the authority of an ad- 
judged caſe, upon the point of law. His con- 
duct has likewiſe another circumſtance of vexa- 
tion in it, by preſenting a ſecond petition to the 
Houſe, for the ſole purpole of eharging the ſit- 
ting member with bribery ; upon which nothing 
in evidence, or obſervation, has been offered 
upon the trial, further than by his counſel's aban- 


doning the charge. 
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Upon the Second Point of the Petitioner's 
caſe : 

Firſt, with reſpect to the Deacon of the Tay- 
lors. 

It is contended that the Deacon, wha was a 
conſtituent member, was excluded from the 
Council, and that the proceedings, of which the 
election was part, were thereby a fraud as to him 
and void, 

In anſwer to this, it may be obſerved, Firſt, 
that the Taylors ought to have appealed to the 
court of Seſſion, againſt the act of the Council, 
if it reſtrained them in the exerciſe of their pri- 
vileges; and are now too late, and g/tepped to 
complain of it. The wrong, if any, com- 
menced by the act of the Council impoling the 
conditions, and was repeated by their delay and 
adjournment, on the 14th of april. If a man 
has a right, any obſtruction or delay to his ob- 
taining it, is an injury. Then this might have 
been the ſubject of complaint to the court of 
Seſſion, under the ſtat. 16 Geo. II. ch. 11. f. 
24. as a wrong done by the majority, at a meet- 
ing for concluding the annual election of ma- 
giſtrates . Every member of the corporation 


of 

* This ſection of the act is in the following words: viz. 

« Provided always, and it is hereby declared and enacted, 
that it ſhall and may be lawful, to and for any conſtituent 
member, at any meeting for election of magiſtrates or coun- 
ſellors, 
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of Taylors, might have availed himſelf of this 
ſtatute. The ſame may be ſaid of the proceed- 
ings on the 14th of april: For that was a meet- 
ing previous to the election meeting, and within 
the ſtatute. The former was a ſtep of the an- 
nual election of the Michaelmas preceding, and 
ſubject to the ſame method of appeal. The 
ſtatute limits two months, to the preſenting of 
ſuch complaints to the Court; within which time, 
none of the parties took that courſe againſt 
either of the proceedings in queſtion, and are 
therefore now concluded by this proviſion of the 
law. In the caſe of Elgin lately *, this doc- 
trine, and conſtruction of a ſimilar clauſe of the 


ſellors, or of any meeting previous to that of the election of 


magiſtrates and counſellors, reſpectively, who ſhall apprehend ' 


any wrong to have been done by the majority of ſuch meet- 
ing, to apply to the ſaid Court of Seffion, by a ſummary 
complaint, for rectify ing ſuch abuſe, or for making vqid the 
whole election made by the ſaid majority; or for declaring 
and aſcertaining the election made by the minority; So as 
ſuch complaint be preſented to the ſaid Court of Seſſion, 
within tww9 kalendar months after the annual election of the 
magiſtrates and counſellors ; and the ſaid Court ſhall there- 
upon grant a warrant for ſummoning the magiſtrates and 
counſellors elected by the majority, upon thirty (xow altered 
to fifteen) days notice, and ſhall hear and determine the ſaid 
complaint ſummarily, without abiding the courſe of any roll, 
and ſhall allow to the party who ſhall prevail, their full coſts 
af ſuit,” 
* See the caſe next after the preſent, 
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ſtatute, was inforced againſt the petitioners, io 


had neglected the time of complaining againſt 
the election roll. And if it were true, that the 
act of the, Council was totally void, it is now, 
under the above law, too late to inquire into it. 

Secondly, They ſuffered no wrong; becauſe 
they accepted the terms offered, but did not 
comply with them. They conſidered it as no 
wrong. If a man accepts conditions, he can- 
not afterwards complain that they are illegal. 
The Taylors choſe to deliberate upon the terms, 
and ſpent ſo many months about it, that the 
time of complaining to the court of Seſſion 
elapſed. Whereas, according to their preſent 
argument, they ought to have refuſed them at 
firſt, or within the two months in which they 
might have had the advantage of their refuſal, in 
point of law, whatever that might be. After 
this period, they had no remedy but by com- 
plying. Therefore they were not intitled to 
their corporate privilege, on the 14th of april de 
fatio, nor could be de jure. Even then, their 
conduct was contumacious and indecifive; for 
they did not pay the three guineas demanded, 
and had preſented two leets, without declaring 
which of the two they relied on, 

Thirdly, admitting the Council to have done 
wrong, it could not affect the preſent election. 
Walter was not a conſtituent member of the 

Council; 


- 
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Council; and had no right whatever, as ſuch. 

There was no Deacon of the Taylors at the 
time. Finally, on the 24th of april, when the 

Council actually choſe the Deacon, they pre- 

ferred Urquhart to that place, who became the 

legal Deacon. So that there is no pretence for 

Walter's claim. It was determined in the caſe 

of the Mayor of Chriſtchurch, in the King's 

Bench (Stra. 1090.) that a bare ſwearing in and 

acting, does not make a man an officer de facto; 

and that unleſs there is ſome form of election, 

he is a mere uſurper. If it were neceſſary that 

the Council ſhould be ful, in order to act, 

their conſequence might follow. But a refuſal 
to admit even a rightful member of a corpora- 

tion, only forces him to apply to the courts of 
juſtice for relief. It might as well be contended, 

that all the proceedings of the Houſe of Com- 

mons are void, ſince the 18th of may 1784, when 

Mr. Fox ought to have been returned for Weſt- 

minſter, and was excluded. 

Where an integral part of a corporation is 
wrongfully disfranchiſed, the others cannot act 
without him; Bur in this caſe, if Walter had 
been the lawful Deacon, he would not have 
been an integral part; but only an individual, 
of that number of which a majority determines 
for the whole body. The arguments of the 
other ſide tend to prove, that he ought to have 

been 


my 


bo. OI 7 7 * — eto — 9 * 82 
* * 2 £ — & 2 5 _— . 
= 2 % £ : 4S v . - i 1 
— p as: 2 & * 
——— —— — = ; Wind. 2 — _ x = 5 Ie * © - 5 
— — —_ > — r Long . 2 — LES 2 5 x5 © 
— Mo — 9 — 81S — wh — — . 


— — — 
* 3 


Bo hn 
l — 


ITE — 


— ; — 9 
2 — — — 
4 K — — — — rb 
= OOO — 5 mg Þ 
— : — —— 


298 1 


Pg 


been preſent in the Council, even for his own 
election. In truth, Walter had no more right 
to be Deacon, than both the others who were 
leeted together with him. The petitioner can- 
not name the perſon, ſo ſuppoſed to be disfran- 
chiſed, otherwiſe than as one of three. If Wal- 
ter had preſumed to vote at the election, he 
would have incurred the penalty of 1001. in- 
flicted by 16 Geo. II. ch. 11. ſs. 22 and 23. on 
thoſe who act, without being duly elected by the 
Council *. Which clauſes only inforce the regu- 

lar 


* Theſe ſections of the act are in the following words, 
VIZ. 

Sekt. 22. * And whereas at the election of members to 
ſerve in parliament for the diſtricts of boroughs, in that part 
of Great Britain called Scotland, it often happens, that more 
perſons than one claim to be admitted to vote, as Commiſ- 
fioners for the ſame borough, which furniſhes pretences to 
the clerks of the preſiding boroughs, for partially making falſe 
and undue returns, for remedy thereof, Be it enacted by the 
authority aforeſaid, That at the annual election of Magi- 
ſtrates and Counſellors, and in all the proceedings previous 
to the election of the Magiſtrates and Counſellors, for the 
ſucceeding year, it ſhall not be lawful for the minority of 
any meeting for election, either of Magiſtrates or Counſel- 
lors, or Deacons, or other perſons, who, by the conftitu- 
tion of the reſpective boroughs, may have votes in the elec- 
tion of Magiſtrates or Counſellors, to ſeparate from the ma- 
Jority of thoſe having right to act by the conſtitution of the 
borough at ſuch meetings, upon any pretext whatſoever ; nor 
to make any ſeparate election of Magiſtrates, Counſellors, or 

Electors; 


. 
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lar conſtitution of Scotch boroughs, wherein the 
right of election belongs to the aZua! Magi- 
ſtrates and Counſellors alone. The ſtate of the 
election of delegate would have been the ſame, 
if he had voted; for twelve voted for Riddock, 
and his vote would have made but ſeven for 
Liddell. The minutes alſo prove that ſome of 
Liddell's friends, and he himſelf, voted againſt 
the admiſſion of Walter as Deacon. 

With reſpect to the three Deacons of the 
other Crafts, the anſwer is ſhort and ſimple. 
Their votes were actually taken under proteſt, 


Electors; but the minority ſhall in all caſes, ſubmit to the 
election made by the majority in all the parts of election: And 
if any perſon, elected by the minority of any ſuch meeting, 
ſhall preſume to vote in the election of Magiſtrates or Counſel- 
lors, or in leeting the Magiſtrates or Counſellors, or in any other 
ſtep of the election, he ſhall forfeit the ſum of one hundred 
pounds ſterling, to any one of the majority of ſuch meeting; 
to be recovered by him, in the manner hereafter directed. 

| Set. 23. And be it further enacted by the authority 
aforeſaid, That no perſon, elected to be a Magiſtrate or 
Counſellor, by a minority of thoſe having a right to' vote 
in elections of the Magiſtrates and Counſellors, ſhall, upon 
any pretext whatſoever, preſume to act as Magiſtrate or 
Counſellor, And if any perſon ſhall, notwithſtanding, pre- 
ſume to act as Magiſtrate or Counſellor, he ſhall, for every 
ſuch offence, forfeit the ſum of one hundred pounds. ſter- 
ling to the Magiſtrates or Counſellors elected by the ma- 
jority, or to any of them who ſhall ſue for the ſame ; to be 
recovered by him or them, in the manner hereinafter 


directed.“ 
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at the election, and counted. All they could 
obtain by complaining to the court of Seſſion, 
would be to have their votes received abſolutely; 
and this would not alter the majority. The 
numbers would then be twelve againſt nine. The 
caſes cited on the other ſide can have no ap- 
plication at all, to the ſituation of the three 
Deacons, or of Walter; becauſe they relate to 
the excluſion of true and rightful members of an 
aſſembly . It has been ſhewn, that Walter had 
no ſuch right: And with reſpect to the others, 
in point of fact, they were not excluded from 
the Council; nor, when preſent, were they pre- 
vented abſolutely from voting. 


The obſervations of the counſel for 
the petitioner in reply, were, in ſub- 
ſtance, upon the firſt point, 

That as to the fact of Mr. Fox's freedom, 
his own caſe proved, that he was not a burgeſs 
of Kirkwall, till after the election, when his 
ticket received the confirmation of the town 
Council; which confirmation was neceſſary to 


Reply. 


render it effectual F, That in ſome of the in- 


ſtances 


* Tt might have been added, likewiſe, that the caſe in 
Strange's Reports, depended on the particular proviſions of 
a charter. | 

+ The counſel referred to an old Scotch ſtatute 1503, ch. 
$6, in which this was required, I have never ſeen the act, 

and 
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ſtances referred to in the borough records, the 
act of the Council had preceded the act of the 
Provoſt; and therefore the evidence of the uſage 
relied upon, was inconcluſive. 


That in point of law, the act of the Conven- 


tion made the true parliamentary conſtitution, 
for borough elections in Scotland, at the time 
of the union. That the argument for the ſitting 
member, to prove the contrary, was principally 
founded on the concluſions from the ſuppoſed 
antient law of Scotland, and from the actual 
tate of the parliament of England, or the ana- 
logies of the Engliſh law; neither of which was 
juſt, or ſufficient for their argument. Firſt, be- 
cauſe the inſtruments from whence it was in- 
ferred that the qualification was, upon its in- 
troduction, new in the law, did actually recite 


and were founded upon the antient uſage, and 


the modern violations of it. Secondly, becauſe 
the. original principles of the conſtitution of the 
Engliſh parliament, were altogether and eſſen- 
tially different from that of Scotland, and in 
their progreſs becarae continually more ſo: And 
particularly in this reſpect, that in Scotland the 


and cannot ſtate the terms of it, But upon referring to Sir 
Geo. Mackenzie's?Obſerv2tions, I find all he fays of it is 
in the words following: This act, appointing no burgeſſe 
or Gild-brother to be made, without conſent of the great 
Council of the town, is in deſuetude. Obſ. P- 116, 
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burgeſſes were a ſeparate order of the commu- 
nity, as well as of the parliament; and as diſ- 
tinct from the other orders of ſubjects, as the 
clergy from the laity: Whereas in England, all 
who were not members of the Houſe of Peers, 
were in political eſtimation claſſed together, and 
made one ſociety. That in England, a ſpirit 
of liberty and commercial equality had united 
men together; whereas in Scotland, an over- 
bearing ariſtocratic ſpirit had maintained the diſ- 
tinction of orders. 

The counſel obſerved, upon the other points 
of argument, reſpecting the Deacons, 

That the limitation in the ſtat. 16 Geo. II. 
did not ſhut out the conſideration of the preſent 
complaint, with reſpe& to the Deacon of the 
Taylors : Firſt, becauſe fraud or force in the 
election of a delegate, as a part of the election 
of members, was peculiarly cognizable in the 
election court; and the juriſdiction of the Houſe 
of Commons could not be ſuperſeded, by giv- 
ing a concurrent juriſdiction to another court. 
Secondly, becauſe the leave to complain to the 
court of Seſſion, is given only to conſtituent mem- 
Bers of the meeting; and therefore Walter was 
not within the proviſion. Thirdly, becauſe the 
act of the Council of the 14th of april, was the 
wrong, by which the Taylors were excluded 
from a vote in it, at the election; and the pe- 
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tition to the Houſe of Commons was preſented 
within two months of that day; and ſuperſeded 
the neceſſity of complaining, at the ſame time, 
to the court of Seſſion *. 

That the Taylors were intitled to have had a 
Deacon in Council, at the election. The re- 
fuſal to admit one, was therefore wrong on the 
part of the magiſtrates: That if the election of 
delegate, made in conſequence of this wrongful 
act, were rendered effectual, it would be giving 
to treſpaſſers the advantage of their own wrong. 

That with reſpect to the three Deacons, it 
was a mere play upon words, to contend, that 
they had not been excluded from voting: Be- 
cauſe the receiving of their votes under proteſt, 
was not the act of the Council, but of them- 
ſelves, which the Council could not prevent by 
law. That their votes did not make part of the 
numbers received at the time; and the only 
counting of them, had been the calculation af- 
terwards, of what the probable numbers might 
have been, if they had really voted. That the 
Council therefore did, as far as in them lay, ex- 
clude them from voting ; which was as illegal as 
the not ſummoning the members, upon which 
the caſes cited from Strange and Burrow had 
been decided. 


See note (B) upon the following caſe of Elgin. 
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The Committee determined, on the day after 
the concluſion of the arguments, generally, 
That the ſitiing member was duly elected. 
Of which the Chairman informed the- Houſe, 
on monday the 18th of april “. 


I have omitted altogether, from the forego- 
ing ſtate of the arguments in this cauſe, fuch as 
related to the petitioner's concluſion, that he 
ought to be declared duly elected, in caſe of a 
reſolution of Mr. Fox's incapacity, as contended 
for; becauſe the opinion of the Committee, 
rendered the inquiry into that ſubject unneceſ- 
fary. The reader may have obſerved the fame 
reaſon given for a ſimilar conduct, in the caſe 
of Newport, in the ſecond volume (H.) 


The following queſttons of evidence were de- 
cided upon this trial. 


In the beginning of the cauſe, the petitioner 
propoſed to produce the two leets, preſented 
to the Council by the corporation of Taylors, 
on the 14th of april. The counſel for the 
fitting member obje&ed to the admiſſion of 
this evidence, contending, That it related to 
the annual election of Michaelmas preceding; 
that it could not be offered now, but for the 
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purpoſe of charging the magiſtrates with a 
wrong, in that proceeding; and if ſo, the pe- 
titioner was prevented from making any ſuch 
charge now, by the proviſion of ſect. 24. of 16 
Geo. II. ch. 11. which limits two months to 
any complaint upon the ſubject: That the pe- 
titioner had not complained to the Court of Seſ- 
ſion within the time, and was therefore con- 
cluded. . 

In anſwer to this, it was ſaid, That the prin- 
ciple upon which the evidence was offered, was 
miſtaken: That it was not to prove a wrong 
committed at the annual election of magiſtrates ; 
but as a part of a fraudulent ſyſtem, for manag- 
ing the election of delegate in favour of the 
ſitting member, which the magiſtrates on his 
fide had carried on. That this evidence was 
only introductory of other facts, which would 
be proved, to fatisfy the Court that the con- 
duct of the magiſtrates, in rejecting the claim 


of the Taylors, was framed expreſsly with a 


view to carry the election without the vote of 
their Deacon, and to keep the majority they 
had got at any rate. And that, in fact, this con- 
duct had operated upon the minds of ſome ma- 
giſtrates, who witheld their votes from the pe- 
titioner, alledging, that it was for fear of be- 
ing left in the minority. 
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The Committee reſolved, Not to admit the 
evidence, 


The counſel for the petitioner, conceiving 
that the Committee had paſſed this reſolution, 
upon a miſapprehenſion of the caſe, and that it 
did not include the object they had in view, of- 
fered to produce the minutes of the Council, of 
the Michaelmas election in 1783. This was 
objected to, upon the other fide, as involved in 
the former reſolution, But the Court requeſted 
a ſtatement in writing of the evidence offered, 
and the object of it. This was accordingly 
done, in the following terms, viz. The coun- 
{el for the petitioner offer to produce the minutes 
of the Council of Michaelmas 1783, to prove 
a declaration. of the Council, that the corpora- 
tion of Taylors ſhould be reponed to their pri- 
vileges, when they ſhould offer a leet conform 
to the ſett of the borough.” 

The counſel for the ſitting member contended, 
that an excluſion of the former evidence would 
neceſſarily, upon the ſame principle, exclude 
this. That the wrong commenced, when the 

- magiſtrates refuſed the leet - of Taylors, and 
poſtponed. the conſideration of it, in november 
1783, in their courſe of proceeding upon that 
election; and they ought to have complained of 
That to the court of Seſſion, If a debt were 

ET Is demanded, 
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demanded, and a debtor ſhould only agree to 
pay it, if a deed were delivered to him; this 
would be equal to a refuſal to pay the money. 
If it were due, the debtor would have no right 
to make theſe conditions. So here, the Coun- 
cil had not a right to impoſe their terms upon 
the Taylors, if the latter could have legally in- 
ſiſted upon the choice of a Deacon by the Coun- 
cil. That the delay therefore was a violation of 
their privileges; and they, by ſubmitting to it, 
and not complaining to the court of Seſſion 
within the time, were barred from making the 
objection. | 

On the other hand, it was ſaid, That the, de- 
lay after Michaelmas 1783, was not ſuch an 
injury as the Taylors could have complained of. 
That the material injury to them was by the 
delay of the 14th of april; which being only for 
ten days, and their Deacon having been duly 
elected at the end of that period, could not 
have been the ſubje& of complaint; becauſe the 
wrong would have been redreſſed, before the 


complaint could have been made to the Court 


againſt it; That the true injury in this caſe, 
was in the fraud committed hereby, for the pur- 
poſe of the intervening election of delegate. 


The Committee teſolved, To admit the evi- 
dence, 
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When General Roſs was ſummoned to attend 

the Committee as a witneſs, he ſent a letter ex- 
cuſing himſelf, on account of being under a 
military arreſt ; and that he did not think him- 
ſelf at liberty to obey the ſubpoena, without ob- 
taining his Majeſty's permiſſion. I think it un- 
neceſſary to mention further particulars of the 
caſe, than that the Committee were obliged to 
apply to the Houſe upon it. The Chairman 
reported there the letters that had paſſed, which 
are entered in the Journal, (vol. 40. pa. 846.) 
with the following concluſion : © It appearing 
to the Houſe, that Major General C. Roſs, al- 
though under arreſt, had his Majeſty's permiſ- 
ſion to conſider himſelf as much at large, as any 
attention due either to his health, or his private 
affairs might render neceſſary ; Ręſolved, That 
M. G. Roſs ought to have obeyed the ſummons 
of, &c. and that he do attend the ſaid Commit 
tee, tomorrow morning at ten o'the clock,” 
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AGES 270 and 284. (A.) Mr. Wight, in the 
& firſt chapter of his fourth book, has given an ac- 
count of the origin and nature of this inſtitution, from 
whence the reader may derive as much knowledge of 
it, as the preſent ſubject requires. Black, in his trea- 
tiſe of the Privileges of the royal boroughs, enters 
minutely into its hiſtory and concerns. From thence 
we learn, that the royal boroughs of Scotland formed 
a ſociety ſimilar to that of the Hanſe Towns, for ge- 
neral purpoſes of foreign and home trade. They had 
an officer reſiding among the Flemings, under the 


name of Conſervator, who poſſeſſed the powers of a 


conſul: And they made commercial treaties of their 

own authority, | 
Their domeſtic concerns were frequently regu- 
lated by acts of parliament. In the fifth parhament 
of James VI. ch. 64. there is © A ratification of acts 
in favour of the burghs,” with this addition,“ Giving 
them freedom and privilege to convene four times in 
the year, for ſuch matters as concern their eſtate, and 
in what burgh it ſhall be thought moſt expedicnt by 
the moſt part of the burghs: Provided always, for 
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eſchewing of tumults, that there be preſent at the fajd 
conventions, for every burgh in number one, except 
the town of Edinburgh to have one more than the 
other burghs.“ 

Black ſays, that this and the 19th act (directing 
the manner of convening) “ do fully eſtabliſh the 
powers of the Convention ; and ever fince thar time, 
they have fully exerced theſe powers in the full extent 
thereof, as will appear by their records.“ 

From theſe paſſages it ſeems reaſonable to infer, 
that the number of commiſſioners ſent to parlia- 
ment from the boroughs, had ſome higher authority 
for its inſtitution, than the mere act of the Conven- 
tion ; contrary to the obſervation of the counſel in pa. 
271. Although, at this day, no ſtatute is extant upon 
the ſubject. | 

It may be neceſſary to appriſe the reader of the dif- 
ference, by the conſtitution of Scotland, between 
| thoſe which are called royal boroughs, and others 
called of regality and barony, The latter are no fate, 
ſending no commiſſioners to parliament, belonging to 
ſubjects by grant of the Crown, and having leſs privi- 
leges than the former. When the royal boroughs ob- 
tained an act in 1690, for ſecuring their privileges, 
they complained “ of many burrows of regality and 
barony that did inhanſe the trade, that did not pay any 
public burthens.” The act ſtiles theſe corporations not 
free, and the others free burghs. 

The borough of Paiſley, being of barony and not 
royal, uſed to vote by delegate, in right of a frechold 
eſtate belonging to it in the ſhire of Renfrew, at the 
county elections there. In 1 703, upon a controverted 

| election, 
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election, the vote was objected to, but ſuſtained in 
parliament. Wight, 208. 


Pp. 272 and 285. (B.) The account of the caſe of 


Sir Patrick Murray, relied on by the counſel for the peti- 
tioner, was taken from « An account of the proceed- 
ings of the parliament of Scotland, and of other af- 
fairs relating to that kingdom,” printed in London, in 
the form of a news-paper twice a week, beginning 
with the account of the Convention parliament in 
1688, In Ns. 101, giving an account of the pro- 
ceedings in parliament of april 15th 1690, mention is 
made of three trials of controverted elections; the 
third of which is faid to be “ about Sir Patrick Mur- 
ray, choſen for the burgh of Stranrawer in the weſt, 
in the place of Sir J. Dalrymple, now his Majeſty's 
advocate, The two former elections took up ſome 
time; but that of the laſt took up much more, in re- 
gard that the faid Sir Patrick Murray was no burgeſs, 
actual trader, or reſidenter, within the faid borough, 
as is required by ſome of the laws; and therefore it 
was alledged, he could not repreſent the faid town. 

None of theſe elections were determined this day; but 
further debate and final decifion was put off till 22d 

inſtant, to which day the parliament is alſo adjourned.” 

In a following number of the iame paper (N“. 104.) 

giving an account of the proceedings in parliament of 
april 25th, it is ſaid, „Patrick Murray produced his 

burgeſs ticket for Stranrawer and his commiſſion; 

took the oath, and was received.“ 
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Pa. 274. (C.) The proceedings in parliament up- 
on this ſubject are entered in the Journal as follows, 
vol. 16. p. 23. 

c A petition and repreſentation of Alexander Irving, 
of Drum, Alexander Gordon, of Pitburg, Thomas 
Erſkine, of Pittodry, and James Moir, of Stonywood, 
barons and freeholders within the ſhire of Aberdeen, 
in behalf of themſelyes and others having a right to 
vote in elections for members of parliament, and to 
be legally repreſented in the Houſe of Commons of 
Great Britain, was read; ſetting forth, That by the 
22d article of the union it is enacted, That a writ 
ſhall iſtue under the great ſeal, for eleCting forty five 
members, to fit in the Houſe of Commons of the par- 
liament of Great Britain, in ſuch manner as by a 
ſubſequent act of the then ſeſſion of parliament of 
Scotland, ſhall be ſettled : That by the ſaid ſubſequent 
act, it is expreſsly enacted, That none ſhall be ca- 
pable to elect, or be elected, to repreſent a ſhire or 
burgh, in the parliament of Great Britain, for this 
part of the united kingdom, except ſuch as are now 
capable to elect, or be elected: That the eldeſt fon of 
any peer of the realm, could not fit as a commiſſioner, 
to repreient any ſhire or burgh, in the parliament of 
Scotland, as it is evident from the following remark- 
able inſtances, now extant upon the records of parlia- 
ment, viz. 

« Edinburgh, the 23d april, 1685. In reſpect the 
- Viſcount of 'Tarbat's eldeſt fon, who was elected one 
of the Commiſſioners of the ſhire of Roſs, by reaſon 
that his father is nobilitat, cannot now repreſent that 
ſpire as one of their Commiſſioners, warrand was 


given 
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given to the freeholders of that ſhire, to meet and 


elect another fit perſon in his place.“ 

« Edinburgh, the 18th march, 1689. The meeting 
ol the Eſtates having heard the report of the Com- 
mittee for elections, bearing, that in the controverted 
election for the burgh of Linlithgow, in favours of 
Lord Livingſton, and William Higgins, it is the opi- 
nion of the Committee, That William Higgins* com- 
miſſion ought to be preferred; firſt, in regard of the 
Lord Livingſton's incapacity to repreſent 'a burgh, 
being the eldeſt ſon of a Peer: Secondly, in reſpect 
William Higgins was more legally and formally elected, 
by the plurality of votes of the burgeſſes; they have 
approven and approves the ſaid report, in both heads 
thereof, and interpones their authority thereto.“ 

« That, neverthele!s, the power and influence of the 
Scotiſh nobility is ſo great, that in many places, their 
eldeſt ſons have at this time been choſen to repreſent. 
both ſhires and burghs, in the Houſe of Commons of 
Great Britain; and particularly in the ſhire of Aber- 
deen: Which, the petitioners conceive, is (at this 


juncture) a precedent of that conſequence, that, if not | 


prevented, the electors and freeholders, in future time 
will never be able to withſtand ſo powerful an inte- 
reſt; but rather, by continual diſcouragements, the 
majority of them muſt become ſubſervient to the no- 
bility, in depreſſing all thoſe who ſhall have the cou- 
rage to reſiſt their incroaching upon, or giving up, 
the rights and privileges of the Commons. « 

And praying that the Houſe will take the matter 
into conſideration, not only as it relates to a preſent 
incroachment made on the petitioners particular rights 
and privileges, but (what is of far greater moment) 
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as in all probability it will, in a very ſhort time, 
ſenſibly affect the very being and conſtitution of a 
Britiſh Houſe of Commons, by bringing our ſmall re- 
preſentation, into the hands of a numerous and power- 
ful peerage; the conſequence whereof they have but 
too great cauſe to fear; and ſubmit themſelves, liber- 
ties, and privileges, into the ſecure protection and 
- wiſe proviſion of a Britiſh parliament. 

Ordered, That the matter of the ſaid petition and 
repreſentation, be taken into conſideration upon tueſ- 
day morning next, when that part of the act for unit- 
ing the two kingdoms, which relates to the election 

of members to ſerve in this Houſe for that part of 
Great Britain called Scotland, is to be taken into 
conſideration.” | 

The above petition was occaſioned by the return 
of Lord Haddo, eldeſt fon of the Earl of Aberdeen, 
There were, at the ſame time, others preſentcd againſt 
the returns of Lord Strathnaver, eldeft fon of the 
Earl of Sutherland, for Tain diſtrict; and of Lord 
Johnſtoun, eldeſt fon of the Marquis of Annandale, 
for the counties of Dumfries and Linlithgow. Before 

any of theſe petitions were preſented, the Houſe had 
- reſolved, upon a certain day, to take the union act 
into conſideration, as ſet forth above. Upon that day, 
the proceedings of the Houſe are entered in the Jour- 
nal, in the following words, viz. 

« The Houſe (according to order) procecded to 
take into conſideration that part of the act, for unit- 
ing the two k ingdoms, which relates to the election 


of members to ſerve in this Houſe for that part of 


Great Britain called Scotland. 
* 


And 
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And the counſel were called in. And the petitions 
and repreſentations relating to that matter, were again 
read. And after the counſel had been heard, they 
withdrew. And a motion being made, and the queſ- 
tion being put, That the eldeſt ſons of the Peers of 
Scotland, were capable by the laws of Scotland at the 
time of the union, to elect, or be elected, as Commiſ- 
ſioners for ſhires or boroughs, to the parliament of 
Scotland, and therefore by the treaty of union are 
capable to elect, or be elected, to repreſent any ſhire 
or borough in Scotland, to ſit in the Houſe of Com- 
mons of Great Britain, It paſſed in the negative.“ 

After wards new writs were iſſued, upon all the va- 
cancies occaſioned by this declaration of the incapa- 
city ot the perſons ſo returned. See pages 27, (col. 2.) 
28, 148, and 185, of 16 Journ, 

A learned tract has been publiſhed by Lord Saltoun, 
upon the diſqualification of the eldeſt ſons of peers of 
Scotland, in which the merits of the queſtion are very 
fully and judiciouſly treated. The author ſays, that 
upon the proceeding in the Houſe, previous to the 
above vote, counſel were heard at the bar on the part 
of the petitioners only ; and that the fitting members 
did not reply to them, © becauſe their fathers, and the 
peers of Scotland in general, would not fo much as 
admit a doubt of their eligib:lity ; as the eldeſt ſong 
of the peers of England enjoyed a like privilege in 
that country.” For which he cites Scott's hiſtory of 
Scotland. See pp. 118, 119, 122, of Lord Saltoun's 
Thoughts on the Diſqualification, &c. The tenor of 
his Lordſhip's argument ſhews, that the deciſioris 
from whence the diſqualification is derived, paſſed a 
harſh and partial conſtruction upon the law of Scot- 
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land, even at the time; and that the continuance of 
it, ſince the union, is ſeyere and unreaſonable. 


Pa. 275. (D.) Mr. Wight's appendix contains the 
forms of borough commiſſions to their members and 
delegates, to which the reader may refer. The fol- 
lowing commiſſion, having been given upon an extra- 
ordinary occaſion, and not in the uſual form, may be 
compared with thoſe. It is from the borough of North 
Berwick, to their member of the Convention of Eſtates 
ſummoncd by the Prince of Orange, at the revolu- 
tion; in the following words, viz. 

« Be it kend to all men by theſe preſent letters, Us 
the burgeſſes of the burgh of Northberwick, conveened 
by virtue of his Highneſs the Prince of Orange his 
circular letter, directed to our clers, and lawfully 
intimat according to the warrand tnereof, to have 
made conſtitute and ordained, lyke as we by the te- 
nor hereof' doe make conſtitute and ordaine, Tho“ 
Stewart of Coltneſs, to be our Commiſſioner for the. 
meeting of the Eſtates, appointed att Edinburgh the 
fourteenth day of march inſtant, with full power to 
him in our names and in our behalf, to meet in 
the Convention of the ſaid Eſtates att all its dyets, 
and ther to propoſe treat debate conclude and voat, 
in all matters that ſnall be ther tabled propoſed or 
treated, for ſecuring the proteſtant religione, and re- 
ſtoring the laws and liberties of the kingdome, ac- 
cording to his Highnes Declaracone. And generally 
to doe all other things, that to the office of a 
Commiſſioner for a burgh rayall, in ſuche caiſes is 
known to pertaine, And the ſaid Tho* Stewart by 
his acceptatione hereof declares, that he is content 

| £9 
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to ſerve the burgh in the foreſaid Conventione Gratis; 
diſcharging the burgh heirby of all fees and charges 
in the ſaid accompt for now and ever. In toeken 
whereof we have ſigned theſe preſents. 

Written be David Lyndfay wryter in Ed. Such 
of us as can wryte, with our own hands; and ſuch 
as cannot wryte, by the notar under named ſubſcrey- 
ving for us, by our command. 

Att Northberwick the ſevent day of march 
1689.” 


Pa. 283. (E.) There is ſomething to juſtify this ob- 
ſervation, in the act 1609, cap. 8. 20 parl. James VI. 
It recites, among other things, & that the courſe in- 
tended by his Majeſty, for diſcharging noblemen and 
gentlemen to be elected provoſts and magiſtrates of 
boroughs, (whereof none ſhould be capable but bur- 
geſſes, actual traffickers, and inhabitants of the ſaid 
boroughs,) has not tane fic effect as is maift neceſſar, 
for preſervation of the liberties and good eſtates of the 
faids boroughs, and hindering the diſſipation of their 
common good, and perverting of their privileges, For 
remeed whereof, his Majeſty with advice of the eſtaites 
of his heighneſs parliament, ſtatuts and ordains, That 
nae man ſhall, in any time coming, be capable of 
provoſtry, or other magiſtracy within any borough of 
this realm; nor to be elected to any of the ſaids offices 
within a burgh, but merchants and actual traffickers, 
inhabiting within the ſaids boroughs allanerly, and na 
others. And that the faids magiſtrates of burghs, to 
be hereafter elected, and their commiſſioners of par- 


Jiament, ſhall have and wear at parliament, conven- 


tions, &c.” After which follows the regulation of 
their 
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their apparel, which is the ſubject of the ſtatute. In 
the above recital, it may be remarked, the matter is 
not treated as a thing of antient practice, but as if it 
had been a law of the then King. | 

By an act of the year 1535, It was ordained, that 
no man in time coming ſhould be choſen provoſt, 
baillie, or alderman into burgh, but ſuch as were 
honeſt and ſubſtantial burgeſſes, merchants and in- 
dwellers of the ſaid borough. 

It may be obſerved, that whenever theſe reſtrictive 
laws have come under judicial conſideration in mo- 
dern times, the courts have endeavoured to conſtrue 
them, in ſuch manner as to enlarge the reſtriction. 
The ſtatutes requiring reſidence, have been held to 
be in deſuetude, ſo far at leaſt, as to be confined to 
office-bearers only, and not to extend even to the 
counſellors of the town. In 1736, a caſe was deter- 
mined in the Houſe of Lords upon appeal, wherein 
reſidence was held not neceſlary to a provoſt. Yet, 
if we were to conſider only the words of ſeveral acts 
of the convention, and of ſome ſtatutes, reſidence and 
carrying on buſineſs in a borough, are as neceſſary as 
the freedom, in order to enjoy any of its privileges. 
If the reader is deſirous to trace this ſubject further, 
it will be worth his while to read the printed caſes of 
the cauſe before mentioned in pa. 284, reſpecting the 
borough of Linlithgow. 

In Sir George Mackenzie's Obſervations, pa. 273, 
the act 1 52, 12 parl. James VI. is recited to enact, that 


none but actual burgeſles ſhall tra ffick, &c. Now this 


might furniſh an argument in kind, againſt tnoſe who 
contend for the preſent reſtriction : Becauſe it might be 
contended, that under the above act, trafficker meant 

a bur- 
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z burgeſs and ſomething more; and therefore the mo- 
dern abolition by 16 Geo. II. ch. II. ſ. 29. of that 
part of the qualification (of being a trafficker) conſe- 
quentially removed the neceſſity (if it really exiſted) 
of being a burgels. 


Pa. 287. (F.) It is curious to compare the terms, 
in which the Houſe of Commons expreſs their ſenti- 
ments upon this queſtion, with thoſe of the citizens 
of Glouceſter, in their petition before mentioned 
from 10 Journ. 365. The latter repreſent the elec- 
tion of one not free of their city, as a breach of their 
antient privileges, and doubt not, but the Houſe will 
be very tender of their rights herein; praying“ That 
they may be permitted to enjoy their ſo antient liberty 
and free cuſtom, according to the tenor of the Great 
Charter of the Liberties of England.” 

The report of the trial of the Norwich caſe being 
ſhort, I have thought it worth tranſcribing in this 
place, for the reader's obſervation, viz. 

« Mr, Compton reported, * &c. That the me- 
rits of the election depended on the qualification cf 
the elected, the majority on the poll being admitted 
to be for Mr, Bacon and Mr. Chambers. 

That the counſel for Mr. Blofield and Mr. Pal- 
grave inſiſted, that no perſon who was not free of 
the city of Norwich, was capable of being elected to 
ſerve in parliament for the ſaid city. + 

That the other candidates were not free at the 
time of their election, was admitted, 


15 Journ. 55. 
That, 
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That, to prove, that none but freemen were capable 


to be elected, Mr. Blofield and Mr. Palgrave's coun- 


ſel firſt inſiſted on the uſage; and called Mr. William 
Ellwys, who was very near forty years of age, and 
ſaid that he had known Norwich ever ſince 1677, and 
that all who have been choſe to ſerve in his time, for 
the city of Norwich, were free, except Mr. Bacon and 
Mr. Chambers; and Sir Nevill Cateline, who was 
made free ſoon after he was choſen, and before he was 
returned, | 

The next thing Mr. Blofield and Mr. Palgrave's coun- 
ſel inſiſted on, was a bylaw, made at an aſſembly held 
in Norwich 28 october, 1640, by which it is enacted, 
that any one, that ſhall give his vote for any man not 
free, to be choſen citizen for the parliament, he ſhould 
forfeit to the uſe of the poor 51. or ſuffer impriſon- 


ment. 
That they alſo inſiſted on the kate 1 Hen. V. 


| chap. 1. That every perſon to be choſen a member of 


parliament for a city, ſhall be a freeman of the faid 
city, and no other in any wiſe. And alſo upon 23d 
Hen. VI. chap. 15. reciting the ſtatute of Hen. Vth, 
and that citizens and burgeſſes coming to the parlia- 
ment, have always, in cities and boroughs, been choſen 
by citizens and burgeſſes and no other. That the 


Queen's writ to the ſheriff, for electing members to 


parliament was read, which ſays, for every city they 
ſhall elect cives. And laſtly, they inſiſted on the free- 
man's oath ; by which the freemen are ſworn, all law- 
ful ordinances made and to be made within the city, 

to obey and to perform. 
That, for Mr. Bacon and Mr. Chambers, the coun- 
ſel inſiſted, that Norwich was a county as well as a 
city; 
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city; and the freeholders had a vote, as well as the 
freemen. That the ſtatute required as well reſiants, 


as citizens; and that, as well in boroughs as counties; 


and was made for the advantage of the elected, that 
they might not be forced to ſerve “; and that the 
uſage had been quite contrary to the conſtruction the 
counſel on the other fide would put on thoſe ſtatutes: 
However, their very election made them free, 

That they called ſome witneſſes, as to ill practices 
in terrifying the voters by printed papers, containing 
the ſtatute Hen. V. the by law againſt voting for ſuch 
as were not free, and the freeman's oath. 

And Samuel Spark faid, that Mr. Blyth, the then 
Mayor, had cauſed two hundred of them to be diſ- 
perſed by him about the city. And Charles Watſon 
and Robert Robarts ſaid, they would both have voted 
for Mr. Bacon and Mr. Chambers, but were deterred 


by thoſe printed papers; the firſt being afraid of wrong- 


ing his conſcience, the latter of paying of 51. 


Charles Mackarell was called, as to the partiality 


of the Mayor and Sheriffs on Mr. Blofield and Mr. 
Palgrave's fide: And he alſo gave an account of an 
advertiſement, printed on the other fide; by which it 
was notified that a contract was made, to indemnify 
ſuch as voted for Mr. Bacon and Mr. Chambers, 
from the penalty of 51. mentioned in the by law, or 
any other inconvenience by ſuch voting.“ 

After this Report follow reſolutions, confirmed after- 
wards by the Houſe, that Bacon and Chambers were 
duly elected: And then they paſs the cenſure before 


mentioned upon the Mayor, 


See the Speaker Hatley's obſervation, cited in Vol. II. 
p. 490. a 
Vol. III. 'F I have 
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I have ſeen a caſe of a much earlier date, in which 
the Houſe inforced the ſame principle as in the above 
caſes, at the dawn of the eſtabliſhment of their privi- 
leges. It was in 1620, in the caſe of Sir Edward 
Sands; who having been abſent upon a call of the 
Houſe, was ſent for and appeared in his place, to apo- 
logiſe for his abſence, The abridged form of the 
Journal of that time, ſtates his excuſe in theſe words, 
„ Choſen by a borough without his conſent or privity 

—Annexed a condition to it, to come down and be 
ſworn a burgeſs He refuſed it——Prayeth to be 
ſpared, either wholly or in part, for the other ſervice. 
Reſolved, Not to ſpare him at all, but to leave him 
in ſtate, as all other members of the Houſe.” 1 Journ, 
510, 513. 

In all that I have read relating to this queſtion, it 
appears to have been received for a rule, in the Eng- 
liſh Houſe of Commons, that the return to the elec- 
tion writ from a borough, made the member a quali- 
fied burgeſs for the parliament, in the ſame manner 
as the county return qualified the member, as #night 
of the ſhire. The fame principle might juſtly be 
employed to the ſame concluſion, in determining the 
privileges of the Scotch repreſentatives. 

Perhaps the deſcriptions added to two of the names, 
in the liſts of members in pp. 257, 258, ſtating them 
to be actual traffickers and merchants, meant no more 
with reſpe& to thoſe perſons, than the ſimple addition 
of burgeſs in common cales ; and only prove thoſe two 
commiſſions to have been framed with more than uſual 
tormality, 
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Pa. 290. (G.) Black, in his Treatiſe before 
mentioned, ſpeaks of an act of the convention in 1574, 
in which the qualification of merchant, is required in 
contradiſtinction to that of craftſman: And it was 
ordained that no craftſman be a commiſſioner. 

By the conſtitution of Edinburgh, the two members 
for that city were to be, one a merchant, and the 
other a craftſman, After the Union, when it became 
repreſented by one member only, there was a diſpute, 
whether the ſeveral qualifications were not to be al- 
ternately taken in the elections. This occaſioned a 
petition to the Houſe in 1710, by a candidate who 
was of one of the crafts or trades, againſt the member 
returned; on the ground of his being a merchant, 
and having fat in the former parliament, and there- 
fore becoming ineligible to the new one; The des 
termination was in favour of the fitting member, 
againſt the claim of an alternate choice. See 17 Journ. 
12, 136. The ſubſtance of the report upon the trial 
is recited in 2 Doug. elect. 210, 211. 


Pa. 304. (H.) At that time, I intended to have 
collected together a general ſtate of the arguments, 
that have been uſed upon the different agitations of 
this queſtion, and to have preſented them ſeparately to 
the reader. Upon further conſideration, I found that 
this would not have the uſe I expected ; becauſe in 
moſt of the caſes particular circumſtances had been 
urged, which had, more or leſs, affected the argu- 
ments, and the application of adjudged caſes to illuſtrate 
them, I have therefore relinquiſhed that deſign, and 
content myſelf with the publication of the following 
report of a deciſion, frequently mentioned in the dit- 
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cuſſion of this ſubject, as a caſe in point, which (I be- 
lieve) is not to be found in print. It is the caſe of 
Taylor againſt the Mayor and Aldermen of Bath, de- 
termined in the King's Bench in Michaelmas Term 
15 Geo. II. as copied from the notes of the late Mr. 
Ford; to the favour of whoſe ſon the reader is indebted, 
for this extract from his father's manuſcript. The 
determina. on of the Fife election in 1780, (mentioned 
in pa. 455 of my firſt volume) is faid to have pro- 
ceeded upon the doctrine eſtabliſhed in this caſe. 


THE CASE or TAYLOR Ax D Tue MAYOR 
and ALDERMEN or BATH. 


B. R. Michaelmas, 15 Geo. II. 


« Taylor moved for a mandamus, to be admitted 
into the office of a commencouncil-man of the cor- 
poration of Bath. The defendants returned non fuit 
eleftus, The plaintiff traverſed the return, and the 
cauſe being at iſſue, it appeared in evidence at the 
trial, that, by the charter, the election of common- 
council-men is to be by the mayor, recorder, aldermen, 
and commoncouncil, or the major part of them then 
preſent ; and that the mayor and twenty feven being 
aſſembled for this purpoſe, Taylor, Bigg, and Kingſton 
were propoſed as candidates. But Bigg being neither 
an inhabitant nor freeman, as the charter requires, 
was objected againſt, as a difqualized perſon. Not- 
withſtanding which, Bigg had 14 votes, Taylor 13, 
and Kingſton only 1. But Bigg not being a perſon 
qualified, Lee, Chief Juſtice, before whom this cauſe 
was tried, directed the Jury, that if they were ſatis- 

; fied, 
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fied; that the electors had notice of Bigg's want of 
qualification, they ſhould find for the plaintiff, Be- 
cauſe Bigg not being qualified, was to be conſidered 
as a perſon not in eſſe, and the voting for him a mere 
nullity ; and that thoſe who did vote for him, were to 
be conſidered as virtually conſenting to the election 
of Taylor. The jury found a verdict for the plaintiff, 

Now Hollings, &c. moved for a new trial, on the 
foot of a miſdi rection to the jury in point of law: 
Becauſe the majority voting for Bigg, though not qua- 
lified, yet Taylor could not be duly elected; for the 
charter requires that every perſon elected, muſt be 
elected by the majority then preſent. And fo it was 
held, in the caſe of the King and the Corporation of 
Bedford, Mod. Caſes in Law and Equity, p. 34. 

[But the Court denied the authority of that book, 
and ſaid that was a moſt abſurd caſe. ] 

They admitted that if the majority had not voted at 
all, Taylor had been duly elected; becauſe filence 
gives conſent. For where perſons have a right to 
vote, and will wave that right, and not vote at all, 
that amounts to a conſtructive conſent. But here the 
majority voted for Bigg; and although he was not 
qualified, yet that amounts to an expreſs negative 
againſt Taylor. For they had no other way of voting 
againſt him, but by giving their votes for another : 
And Bigg being elected in fact, his want of qualifi- 
cation cannot give Taylor a right, who had not the 
majority; but makes the election void in toto. For 
the election is an entire act, and cannot be void as to 
him who had the majority, and good for him who had 
not a majority. For the whole corporate body is in- 
cluded in the majority, and the minority : And who- 
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ever they (the minority) vote for, it is the ſame as if 
that perſon had no vote at all. Suppoſe twenty ſeven 
of the perſons eleCting had voted for Bigg, and one only 
for Taylor; it would be abſurd to ſay, that Taylor was 
elected by a majority. And where the charter directs 
that the election ſhall! be by a majority, it ought to be 
conſtrued ſecundum intentionem, & non in deceptionem 
regis. 5 
Lloyd, &c. à contra. — That as Bigg was not quali- 
fied, and the eleors had notice of it, it was the ſame 
as if the perſons who voted for him, had not voted at 
all; and conſequently were virtually conſenting to the 
election of Tzylor. And fo it was adjudged in the caſe 
of the King and Withers, Hil, 8 Geo. Il. By the 
uſage and cuſtom of the corporation, upon every 
vacancy the mayor was to nominate two, and he and 
the burgeſles aſſembled to chooſe one of them, Withers 
and another were nominated, and Withers had five 
votes. There were only eleven burgeſſes preſent, and 
the other fix refuſed to vote at all; and thereupon 
Withers was ſworn into the office. An information 
in nature of a que warrauto being moved for, was 
denied; becauſe the fix who refuſed to vote, were 
virtually conſenting to the election of Withers. And 
the Court held that he was duly elected. The like 
point was determined in the caſe of the King and 
zugh Bofcawen,” Paſc. 13 Ann. Where Boſcawen 
and one Roberts had each ten votes, at the election of 
a burgeſs for tlie corporation of Truro. But Boſcawen 
not being an inhabitant, according to the charter, 
Parker, Chief Juſtice, held that tae votes that were 
elected, 
Tage, 
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Page, Chappel, and Wright, Juſtices, agreed with | if | 
the Chief Juſtice, that this was a right verdict, For 1 6 
y as the fourteen electors who voted for Bigg, had notice [7 - , 
8 that he was not qualified, their votes were thrown hi 
8 away. And ſuppoſe they had voted negatively, that Til © 
8 Taylor ſhould not be elected, yet his election by the 1 
2 other thirteen had been good, for they cannot vote a 5 
negative: And when they do vote for a perſon not 1 
i- qualified, it is the ſame thing as if they had given 
ie no vote at all; and in that caſe it is not diſputed, 
at but ſilence would have been a conſtructive conſent. 
*. New trial denied.“ 
iſe 
hs From another note which I have ſeen of this caſe, 
ry it appears that Boſcawen's caſe was Cited to the court 
1 from a note of Mr. Wearg's. 
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XXI. 


THE CASE or THE COUNTY OF 
ELGIN AND FORRES, 


— 


The Committee was choſen on tueſday, april 5, 1785, 
and conſiſted of the following Members: 


Right Hon, Frederick Montagu, Chairman, 


John Grant, Eſq; 5 "TE 
Sir Wm, Cunninghame, Bart. 
Sir Edward Aſtley, Bart. Sir William Lemon, Bart, 
James Adams, Eſq; John Rogers, Eſq; 
William Fellowes, Eſq; William Praed, Eſq; 
Penyſt, P. Powney, Eſq; William Middleton, Eſq; 
Jn. P. Baſtard, Eſq; Jn. Smyth, Eſq; Pontefract 
If, Hawkins Browne, Eſq; John Nichols, Eſq; 
Petitioners, 
Alexander Penroſe Cumming, of Altyre, Eſq; and 
certain Frecholders in his intereſt, 
Sitting Member. 
Rt. Hon. James Earl Fife, of the kingdom of Ireland. 
Counſel. 
For the Petitioners, Hon. Mr. Erſkine, and Mr, 
McIntoſh. 
For the Sitting Member, Mr. Wight, and Mr, 
Douglas ; and, in the abſence of either, Mr, Grant. 


THE 
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H E petitions complained “ that the votes 

of perſons not properly qualified, by ſuch 
real freehold eſtates as the law requires, were 
improperly received by the Preſes of the election 
meeting, in favour of the ſitting member, and 
to the prejudice of the petitioner Mr, Cumming, 
who had the legal majority of votes, and ought 
to have been returned *.“ 

At the election, there were twenty four votes 
on the poll for the ſitting member, and eight for 
the petitioner. But his counſel now propoſed to 
ſtrike off nineteen of Lord Fife's votes, as un- 
qualified, and having only nominal, or fictitious 
freeholds, and no legal right to vote. Hence 
aroſe the only queſtion in the cauſe. 

In order to underſtand the caſe, it is neceſſary 
to conſider the law of Scotland relating to 
elections, and the nature of freehold tenures in 
that part of the kingdom, | 

The repreſentation of counties, in the parlia- 
ment of Scotland, was not regularly eſtabliſhed 
till the year 1587 ; although it had been directed 
by a ſtatute more than 150 years before. By 
the act 1587, ch. 114. the freeholders of every 
county and ſtewartry, (or as they were called in 
Scotland, the ſmall barons, in contradiſtinction 

40 Journ, 464, 
to 
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to the peers) were required to elect commiſſioners 
or repreſentatives; and the right of election was 
limited to thoſe, who poſſeſſed forty ſhilling lands 
of free tenantry - holden of the King, and who 
reſided in the county. The appearance of theſe 
commiſſioners in parliament, was declared to be 
a ſufficient excuſe for the abſence of all the reſt 
vf the ſmall barons and freeholders : And their 


conſtituents were bound to defray their expences. 


By an act of 1661. ch. 35. it was provided, 
that all heritors, liferenters, and wadſetters, hold- 
ing of the King, and whoſe yearly rent amounted 
to ten chalders of victual, or 10001. Scots, (all 
feu-duties being deducted) ſhould likewiſe have 
a right to elect, and be elected commiſſioners. 

This was afterwards altered by the a& 1681. 
ch. 21. which preſcribed the qualifications and 
manner of election, that have continued, with 
ſome ſmall amendments, to this day. This 
ſtatute limits the right to thoſe only, who are 


c publickly infeft in property, or ſuperiority *, 


and in poſſeſſion of a forty ſnilling land of old 
extent, holden of the King or Prince; diſtinct 
from the feu- duties in feu- lands: or in lands 
of 400 pounds of valued rent. The act alſo 
directs the freeholders qualified to vote, to meet 
and make up a roll of the names of all who are 


* See in 2 Doug, elect. 359, a deſcription of a ſuperiority. 
f ſo 
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ſo qualified; and to meet yearly afterwards at 
Michaelmas, to reviſe the roll, and to alter it 
where neceſſary; which is to be the roll for 
election, 

By the act 1707, ch, 8. paſſed in the Scottiſh 
parliament, in conſequence of the 22d article of 
the treaty of Union, it was declared that none 
ſhould be capable to elect, or be elected repre- 
ſentatives for Scotland, except ſuch as were then 
capable, by the laws of that kingdom, to elect 
or be elected. 

In the year 1711, it was thought neceſſary to 
provide ſome additional checks upon abuſes 
which had crept into county elections; for which 
purpoſe the ſtatute 12 An. ch. 6. was made. It 
recites that of late ſeveral conveyances of eſtates 
had been made in truſt, or redeemable for 
eluſory ſums, no ways adequate to the true value 
of the lands, on purpoſe to create and multiply 
votes in elections of members, contrary to the 
true intent and meaning of the laws in that 
behalf; and enacts, That no conveyance, that 
is not carried into effect one year before the 
teſte of the writs for a new parliament, or date 
of the warrant for a new writ, upon a vacancy, 
ſhall give the right to vote: That any elector 
ſuſpecting any perſon to have his eſtate in truſt, 
or for the behoof of another, may require the 
following oath to be tendered to any elector—viz. 
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& A. B. do in the preſence of God, declare and 
feear, That the lands and eftate of a 
for which I claim to give my vote in this election, are 
not conveyed to me in truſt, or for the behoof of any 
other perſon whatſoever; And I do fwvear before 

God, That neither I, nor any perſon to my know- 
ledge, in my name, or by my allowance, hath given, 
or intends to give auy promiſe, obligation, bond, 
back-bond, or other ſecurity for re-diſponing or re- 
conveying the ſaid lands and eſtate, in any manner 
of way whatſoever, And this is the truth, as I ſhall 
enfwer to God. And in caſe the elector refuſe 
to take and ſubſcribe the oath, he 1s rendered 
incapable of voting at that election. 

The act provides, That notwithſtanding the 
oath taken, other competent objections may be 
made againſt the elector. 

It is further enacted, That no infeftment on 
any redeemable right, except proper wadſets, 
adjudications, and appriſings allowed by the act 
168 1, ch, 21. ſhall intitle the perſon ſo infeft, 
to vote or be elected. | 

Our preſent ſubject does not require any other 
proviſions of this act to be ſtated here. Some 
time afterwards, further caution was introduced, 
to guard againſt new election devices, and arti- 
ficial means of creating freehold votes, by the 
ſtatute 7 Geo. II. ch. 16. paſſed in 1734, This 
act directs the following oath to be taken, inſtead 

| of 
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of the foregoing, viz. I A. B. do in the pre- 
fence of God, declare and ſwear, That the lands 
and eftate of » for which I claim a 
right to vote, in the election of a member to ſerve 
in parliament, for this county, or flewartry, is 
actually in my poſſeſſion, and do really and truly 
belong to me, and is my own proper eſtate, and is 
not conveyed to me in truſt, or for or in behalf of 
any other perſon whatſoever ; And that neither I, 
nor any perſon to my knowledge, in my name, or on 
my account, or by my allowance, hath given, or 
intends to give any promiſe, obligation, bond, back- 
bond, or other ſecurity whatſoever, other than ap- 
pears from the tenor and contents of the title, upon 
which I now claim a right to vote, directiy or indi- 


rely, for re-diſponing and re-conveying the ſaid lands 


and eſtate, in any manner of way whatſoever ; cr for 
making the rents or profits thereof forthcoming, to 
the uſe or benefit of the perſon from whom 1 have 
acquired the ſaid eſtate, or any other perſon what- 
foever : And that my title to the ſaid lands and 
eftate is not nominal or fictitious, created or re- 
ſerved in me in order to enable me to vote for a 
member te ſerve in parliament ; but that the ſame is 
a true and real eſtate in me, for my own uſe and 
benefit, and for the uſe of no other perſon what- 
foever. And that is the truth, as I ſhall anſtrer 
to God.” | | 
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In 1742 the ſtatute 16 Geo. II. ch. 11. pro- 
vided againſt the undue multiplication of free- 
hold votes, which had been practiſed by means 
of ſplitting the old extent“ of the lands; for 
remedy whereof, it was enacted, That no right 
to vote ſhould be eſtabliſhed upon the old extent, 
unleſs it were to be proved by a retour * of the 
lands, prior to the 16th of September, 1682. 
And that no diviſion of the old extent, made 
ſince that period, or to be made, ſhould be 
ſufficient evidence of the old extent, The qua- 
lification by 400 1. Scots of valued rent, was left 
as before. The object of this clauſe was, to 


reſtore freehold votes to the ſtate in which they 


ſtood, with reſpect to the old extent, at the time 
when the act 1681 paſſed; and to deſtroy any 
unfair increaſe of them upon this article, ſince 
that. period. * 

Another ſection in the ſame act (ſect. 4.) 
directs complaints againſt the inrollment of 
any freeholder, to be made to the court of 
Seſſion, within four months after it; and that in 
caſe of no ſuch complaint, the freeholder ſhall 


* Upon this occaſion, and in other places, in which 
peculiar terms of the law of Scotland occur, I recommend 
to ſuch readers as may want an explanation of them, to refer 
to the index of Mr, Wight's book ; which will procure them 
more ſatisfactory information, than I ſhould extract from it 
in occaſional notes. The note in 2 Doug. elect. 360. ex- 
plains the words extent and retour, 


: 9 continue 


Fo 
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continue there, until an alteration of his cir- 


cumſtances. 

Thus have theſe modern laws endeavoured to 
correct the abuſes of political innovations, upon 
municipal inſtitutions. I wiſh I could add, 
effeftually. The reader will ſoon obſerve, how 
difficult it is, to prevent the operation of manners 
upon laws, and to preſerve the latter againſt the 
principles of the times. Notwithſtanding the 
foregoing regulations, there ſtill remained ample 
means of evading the old election law; by the 
abuſe of which, the multiplication of votes has 
been induſtriouſly made, and extended fo far, as 
to render the repreſentation of many counties 
merely nominal. 

By the law of tenures in Scotland, the owner 
of lands may convey them to another, to be 
holden of himſelf, by ſuch tenure as the law 
allows“: And this reſervation of the ſuperiority, 
or ſeignory, (though the rent, or regular fruit of 
it, be merely nominal) is ſtill ſuppoſed, by a 
formal adherence to the old feudal law, to give 
a ſubſtantial, if not the principal legal intereſt 
in the land, to the ſuperior. The law, by re- 
ference to the antient fruits of ſuperiority, con- 
fers upon the owner of this mere tenure all the 
qualities of a landholder. 


„ See Erſkine Princ, of the Law of Scotl. B. 2. Tit. z. 
8. 8. 
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The reader knows that in England, ſince the 
year 1290, by virtue of the ſtat. 18 Edw. I. ch. 
I. Quia emptores, no new feignories could be cre- 
ated, except by the King's immediate tenants in 
capite. And by the ſtat. 34 Edw. III. ch. 15. the 
ſame reſtraint was enacted as to them, and was 
carried back to the year 1272; from which 
time the prerogative of the crown was inforced, 
againſt all ſuch new creations by the crown vaſ- 
ſfals*. Since theſe periods, all eſtates in England 
have been conveyed to be holden of the chief 
lord of the fee; except where the King's preroga- 
tive may have conceded otherwiſe. In Scotland 


the ſame law paſſed, but was not inforced, and 


was ſoon forgotten, and expired. So that in that 
part of the iſland, ſeigniories or ſuperiorities have 
been created in abundance, by the practice of 
reſerving them to the ſuperior, upon alienations 
by him. The terre-tenant, or beneficial owner of 
the land ſo holden, was not within the con- 
ſideration of the ſtatutes of repreſentation : For 
they regarded none as worthy of a place, directly 
or indirectly, in the King's court of parliament, 
but ſuch as held immediately of the King. This 
regulation, if conſidered with a view to the times 
when the law paſſed, (the 16th century) and the 


* See Dalrymple Feud. Prop. 3d edit, p. 60, 340. 3 Black, 
Comm. 5th edit. pa. 91. and the ſtatutes here mentioned. 
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ſtate of the nation in that age, was reaſonable 
and conſiſtent. For the ſuperior lord then derived 
ſo many benefits from the fruits of tenure, as 
juſtly to intitle him to the principal political con- 
ſideration, in reſpect of the lands holden of 
him *. But in modern times, and particularly 
ſince the ſtat. 20 Geo. II. ch. 50. which aboliſhed 
the burthens of feudal tenures in Scotland, the 
inconvenience .of this privilege has been very 
pointedly felt. It is remarkable, that the election 
devices now ſo much complained of, have ſprung 
up lince the paſſing of this act. Spottiſwood, who 
publiſhed a learned treatiſe upon the law of 
elections, in the beginning of the reign of George 
the firſt, ſays not a word relating to them. 

The ſtatute 1681 gave the right of voting to 
freeholders, either of property, or /uperiority, of 
land of a certain extent; and as ſuperiorities in 
Scotland, from the cauſe abovementioned, are 
of prodigious ſize, it has enabled the owners of 
them, to ingroſs the moſt part of the repreſentative 
privilege of the freeholders: While at the ſeme 
time, the beneficial intereſt of the eſtates com- 
poling them belong to others. The reddendo, or 
profit of the ſuperior by way of quit rent, being 
either nominal, or of ſo little value as not to 
be worth collecting, in moſt of the caſes in which 


* See Erſkine Princ. B. 2. Tit. 5. Of the Caſualities due to 
the Superior. 
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they are applied to election purpoſes. According 
to Mr. Wight (pa. 257. 4to. edit.) © It is not 
any pecuniary benefit the ſuperiors may reap or 
be intitled to, that gives them a right to vote ; 
it is the lordſhip or ſuperiority that gives them 
that right.” Without proceeding further into 
this ſubject, I think it better to refer the reader 
to that learned gentleman's book itſelf, for the 
illuſtration of it; particularly to pp. 258 and 
following. 


When the leading counſel in this cauſe for the 
petitioners, opened their caſe to the court, after 
tracing the hiſtory and progreſs of the election 
Jaws, he ſtated the objection to the votes for the 
fitting member, to ariſe out of the following cir- 
cumſtances, under which thoſe votes were ſup- 
poſed to have been made, viz. That the ſitting 

member, having an eſtate of the proper tenure, 
capacious enough for the purpoſe, conveyed it 
to a friend, (who acted herein merely as a truſtee} 
to be holden of himſelf, by the payment of a 
ſmall feu-duty (or quit-rent) ; with a covenant 
that the tenant ſhould not object to ſuperiors 
being multiphed upon him “. So that, upon 

| | the 


* « By the law of Scotland, no ſuperior can interpoſe 
another perſon between himſelf and his vaſſal, or ſplit the 


right of ſuperiority into parts, ſo as to multiply ſuperiors | 


upon 


LG. 339 
the face of the conveyance, no right remained 
in the grantor, but that of ſuperior or chief 
lord. This grantee being duly infeoffed, the 
grantor divided what remained in him, his ſupe- 
riority, into as many parcels as the old extent of 
the lands was capable of, and conveyed them 
ſeverally to the voters, either in eſtates for life, 
or by way of proper wadſett, redeemable for 
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trifling ſums. Theſe conveyances were made 
with a reference to the grant before executed to 
the truſtee ; and the only profit of the ſeveral 
e eſtates ſo conveyed, other than the imaginary 
r fruits of the lordſhip, was a proportional part of 
N that feu-duty contained in the previous grant. 
Ne As ſoon as theſe ſeveral aſſignments of the ſu- 
r- periority were carried into effect, the perſon who 
D- 
vi upon him. This rule is, indeed, ſtrongly founded in the 
principles of the feudal law, which admitted not of the over- 
. lord's exerciſing his lordſhip, to the prejudice of his vaſſal, 
I it beyond the limits of the grant or contract by which they 
ee) were connected with each other. To one ſuperior alone, the 
f a vaſſal was bound to pay homage, and to perform the other 
ant duties incumbent upon him ; and from that ſupetior, he and 
. his heirs were intitled to demand a renewal of the inveſti- 
ors tures, when neceſſary. But if the ſuperiority could be fplit 
pon at the will of the over- lord, into different parcels, the vaſſal 
the muſt not only have been liable to pay homage to different 
over- lords, but muſt alſo have been obliged to reſort to each {7 
erpoſe of them, before he could obtain a renewal of the inveſti- 44 
it the tures, by which the property of his land was to be veſted in 
periors him.“ Wight, pa. 228, 9. 
upon 
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received that firſt conveyance of the whole eſtate, 
reconveyed it to the ſitting member, ſubject to 
all the intermediate grants ſo made by him of 
the ſuperiority. 

It was admitted, on the part of the petitioners, 
that the voters had held the eſtates in queſtion, 
and had been inrolled, about ten years; and 
that they had taken the oath required- by the 
ſtat, 7 Geo. II. ch. 16, tendered to them at this 
election. 

The counſel for the petitioners offered to 
eſtabliſh the foregoing circumſtances of their 
objection, by evidence; and contended that a 
freeholder qualified in this manner, poſſeſſed only 
a nominal and fictitious right, which was a fraud 
upon the law of elections, and abſolutely void, 
They argued | 5 

That the legiſlature, in defining 
the qualification of freeholders, as 
far as it aroſe from ſuperiorities, 
muſt have intended perſons really infeft of them, 
and ſuch as had a ſubſtantial intereſt in the 
tenures of the county. But perſons, whoſe free- 
holds were acquired as above deſcribed, could 
not be conſidered to have any real intereſt in the 
general property of the county, or in the par- 
ticular eſtates ſo conveyed to them; becauſe the 
manner and circumſtances of the conveyance 
proved, by intrinſic evidence and neceſſary con- 

| S cluſion, 


Counſel for the 
Petitioners. 


E LG IN. 341 


cluſion, that the freehold could not have been 
made for any purpoſe whatever, but that of 
voting at the election. That there was no real 
price paid for the ſuppoſed purchaſe; that the 
regular profit of it, (if it could deſerve that 
term) being only a roſe, a ſpur, or ſmall ſum 
of money of no greater value, was ſo far from 
being productive to the ſuperior, that it was not 
even demanded of the vaſſal: That the ſituation 
of the perſons who held theſe eſtates, being all 
of them nearly connected with the ſitting mem- 
ber, either by conſanguinity or dependence, af- 
forded another proof of the cauſe and deſign of 
granting them : From all which it would appear, 
that the eſtates were merely nominal and ficti- 
tious, made for the uſe and benefit of the per- 


#n from whom they were derived, and not, as 


the oath requires, true and real eſtates in the 
perſons holding them, and for their own uſe. 
That the taking the oath was not concluſive 
upon this- point ; which was evident from that 
proviſion of the ſtatute 12 Ann. ch. 6. which 


came next after the clauſe in which the oath was 


preſcribed ; wherem other competent objeftions were 
expreſsly declared to be available againſt the vote, 
notwithſtanding the oath taken: In the ſame 
manner as the law was eſtabliſhed reſpecting the 
bribery oath of voters. That the oath was only 
a caution ſuperadded, in order to make the 
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fraud more difficult to be completed, and eaſier 
to be detected or defeated. | 
That further, the votes in queſtion were bad 
by the fundamental law of parliament, withour 
reference to the ſtatutes in which the above pro- 
viſions are enacted, as being fraudulent and oc- 
caſional: For which poſition, arguments might 
be drawn from the ſtatutes themſelves, as well 
as from the uſage and law of parliament. In 
the preamble of the ſtatute laſt mentioned, the 
abuſes then under conſideration, ariſing out of 
the creation of eſtates in truſt, or redeemable at 
will, to multiply votes, were ſaid to be * con- 
trary to the true intent and meaning of the laws 
in that behalf.” But what laws? There was 
then no fatute providing againſt ſuch abuſes, 
It muſt, therefore, have. been contrary to the 
principles of the common law of parliament, 
The occaſionality was the evil, And this was 
fully proved by the caſe of Dumtriesſhire, in 
16 Journ. 494. in the year 1710-11,. wherein 
the Houſe rejected the votes of ſix perſons, in- 
feoffed of eſtates redeemable upon the paying a 
roſe noble; and of ten others, who claimed 
after the teſte of the writ, as ſplit votes under 
one charter made precedent ; which deciſions 
mult have been founded ſolely upon the legal 
principle aboye mentioned (A.) 


That 
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That the objection to the petitioner's caſe, 
reſulting from ſtat. 16 Geo. II. ch. 11. in which 
a juriſdiction over theſe queſtions is given to the 
court of Seſſion, and a period of time limited 
to the inquiry, which in the preſent caſe had 
elapſed, might be anſwered by arguing, That the 
power given to the electors by former laws, of 
tendering the oath at any time, proved that the 
ſubjects of the two juriſdictions of the court of 
Seſſion, and Houſe of Commons, were effen- 
tially different, and unconnected with each other. 
Becauſe if the oath were to be effectual at all 
times, it implied an authority exiſting ſome- 
where to inforce it at any time ; which authority 
could only belong to the court of elections, re- 
preſenting the Houſe of Commons. The limi- 
tation of time preſcribed, could affect only the 
proceedings in the court of Seſſion, for which 
it was inſtituted. Otherwiſe, the juriſdiction of 
the Houſe over election frauds would be abo- 
liſhed in theſe reſpects, or ſubmitted entirely to 
the court of Seſſion. For according to the ar- 
gument that mult neceſſarily be uſed on the 
other ſide, a perſon might acknowledge that he 
held his ſeat by fraud, and retain it by virtue of 
the limitation in this ſtatute, Whereas the true 
conſtruction of the claule for tendering the oath, 
would enable parties to take advantage of any 
circumſtances of fraud relating to ſuch oath , 
2 4 without 
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without regard to the time of the voter's inroll- 
ment. For the fraud might not be known to 
the objector, till years after that, and long after 
the expiration of the time for complaining in 
the Court of Seſſion. 


n The counſel for the fitting 
Sitting Member. member objected to the com- 

petency or admiſſibility of the 
evidence offered, or of any evidence to impeach 
the votes for the ſitting member, for the cauſe 
aſſigned. They argued thus: 

According to the preſent election laws, it is 
too late now, to inquire into the ſuppoſed de- 
fects of the ſitting member's votes; becauſe it is 
admitted, that the perſons objected to, have 
ſtood upon the roll of freeholders unappealed 
from, many years. This roll of freeholders is 
an abſolute authority for directing the election, 
if not appealed from within the time preſcribed ; 
as will appear from a conſideration of the ſta- 
tutes. 

At the time of the union, the act 1681, ch. 
21. was the law whereby the roll of freeholders 
was regulated; according to which, none could 
vote but thoſe who were inrolled. And this law 
became eſtabliſned in the union, by virtue of 
the act 1707, ch. 8. By the ſtatute 16 Geo. II. 
ch. 11. many regulations are provided, to give 

| effect 
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effect and certainty to this roll. In ſect. 4. it 


is particularly enacted, That if any perſon ſhall 
be inrolled, whoſe title ſhall be thought liable 
to objection, it ſhall be lawful for any freeholder 
ſtanding upon the roll, to apply by complaint to 
the court of Seſſion, ſo as ſuch application be 
made within four calendar months after ſuch in- 
rollment.— And if no ſuch complaint ſhall be eu- 
bibited, within the time aforeſaid, the freebolder 
inrolled ſball ſtand and continue upon the roll, until an 
alteration of his circumſtances be allowed by the 
freeholders, at their ſubſequent meeting, as a 
ſufficient cauſe for ſtriking or leaving him out of 
the roll. 

So that even if a freeholder had ſold his eſtate, 
but remained upon the roll, he might lawfully 
vote, if the oath were not tendered to him. 

In the 7th ſection, care is taken to prevent 
ſurpriſe upon the freeholders, by requiring every 
one, before his inrollment, to leave a copy of 
the particulars of his claim with the ſheriff, two 
months before the meeting ; in default of which, 
he cannot be inrolled. And ſimilar notice is 
required of any intended objections to a perſon 
already inrolled. | 

By ſect 12. the roll of electors, which ſhall be 
laſt made up by the freeholders, ſhall be the roll 


to be called over for the choice of the member, 


and other purpoſes of the meeting; excepting 
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ſo far as the roll ſhall be duly altered by the 
meeting, when regularly conſtituted, 

By ſect. 13. a penalty of 2001. is impoſed on 
the Preſes of the meeting, for not calling for, 
or refuſing, the vote of any perſon whoſe name 
is upon the roll. | 

By ſect. 16. the clerk muſt return the perſon 
choſen by the majority of the freeholders on the 
roll duly made up, to: the ſheriff, as member, 
under a penalty of 5001, | 

From all which proviſions it is clear, that the 
law conſiders the right to vote, and the being on 
the roll, as ſynonimous and convertible terms, 
Nor can the petitioners contend for the Com- 
mittee's rejecting the votes in queſtion, without 
admitting, that the Preſes of the election meet- 
ing was bound in duty to receive them, and that 
the clerk was under yet ſtronger obligation, to 
return the fitting member whom they elected. 

It has been the object of all the ſtatutes of 
elections in Scotland, ſince the eſtabliſhment of 
the frecholders' roll, to aſcertain the right of vot- 
ing by it, and to make it concluſive. The act 
of 1681 recites the delays of public buſineſs, 
which the want of ſome ſuch regulation had oc- 
caſioned; and the act of 16 Geo, II. inforces 
the ſame ſpirit, in directing all ſuits reſpecting 
it, to be made within a certain period, It has 
been the wiſe policy of all laws to fix terms of 

9 limita- 
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limitation to ſuits, that men may not be for ever 
liable to the apprehenſion of them: And theſe 
terms have been generally proportioned to the 
ſubject matter. In Great Britain, it has been 
neceſſary to fix them by a ſhort period, in par- 
liamentary queſtions; becauſe the matters in 
diſpute might otherwiſe be extinguiſhed, before 
the ſettlement of the difference. The period of 
four months in the preſent caſe, has been found 
long enough for all real cauſes of objection. 

The principle of theſe ſtatutes of limitation 
requires, that in practice they ſhould be ſtrictliy 
adhered to, in order to give the ſecurity intended 
by them. If the proviſion now under conſide- 
ration be conſtrued in this view, it will follow, 
that the term of four months muſt neceffarily 
be underſtood, to be the limitation for ll 1nqui- 
ries whatever into the right to vote ; whether in 
the court of Seſſion, or Houſe of Commons. 
For the right to vote, 1s not incident to the 
eſtate or tenure, but to the inrollment; and the 


latter is abſolute and concluſive, againſt all who 


ſuffer it to remain four months without com- 
plaint, (B.) The argument that circumſtances 
of fraud cannot always be known in time, goes 
too far, It ought, in equal juſtice, to relieve 
parties againſt all limitations. As well might 
a petitioner urge it to the Houſe, for receiving 

his 
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his petition againſt a ſitting member, after the 
fortnight for petitioning had expired. 

It is inferred from the power of tendering the 
oath at any time, that therefore a judicial inquiry 
into the rights of the yoter, may be had at any 
time. But this argument ſuppoſes, that the 
legiſlature, by impoſing one check upon the free- 


holder, had neceſſarily ſubjected him to every 


one that could be made. Another anſwer to 
this might be drawn from the obſervation of 
the petitioner's counſel himſelf, that the oath is 
but a caution ſuperadded, to render fraud more 
difficult; and it does not neceſſarily imply a 
power to inforce it, exiſting any where, but in 
the conſcience of him to whom the oath is ten- 
dered. Circumſtances might have happened to 
alter the right unknown to the freeholders, which 
therefore could not have furniſhed means of 
complaining to the court of Seſſion ; and there- 
fore the oath is appointed, to enable the free- 
holders to diſcover ſuch circumſtances, by the 
teſtimony or ſilence of the perſon, himſelf. If 


the freeholds in queſtion are nominal and ficti- 


tious, they are void. Every tranſaction founded 


in fraud is void; and this objection might have 


been urged againſt the freeholders' titles, at the 


meeting for inrollment. As ſuch, the court of 


Seſſion would have been bound to ſet them aſide, 
upon due complaint made. The ſubject is within 
| their 
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their juriſdiction, and might have been inveſti- 


gated there. The objection is to the voter's title, 


and that he was wrongfully inrolled, or it is no 


objection at all. It is therefore neceſſarily ſub- 


ject to the limitation of time, impoſed upon 
complaints in that court. 

But ſuppoſing it doubtful, whether the limi- 
tation in the ſtat. 16 Geo. II. binds the election 
court, yet as that act has appointed a judicature, 
and fixed a time for the trial of queſtions of title 
or qualification, this Court ought not in pru- 
dence and diſcretion, according to the rules uni- 
formly obſerved in Committees, to entertain ſuch 
queſtions, at the ſuit of parties who have ne- 
glected to try them before the proper tribunal, 
within the limited time. This principle prevails 
in a ſtronger degree, in the Engliſh election law. 
The poor-rate in ſcot and lot boroughs, is to 
them what the roll for election is in the counties 
of Scotland. If a perſon, otherwiſe qualified 
to vote in one of theſe towns, ſhould be omit- 
ted from the rate, and ſhould not appeal againft 
it within the time preſcribed, he would be pre- 
cluded from voting, as long as that rate were 
to regulate the election. Attempts have been 
ſometimes made to break through this rule, but 
they have always failed; except in caſes, where 
fraud or criminality has been proved againſt the 
officers who made the rate; which caſes have 
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formed a juſt exception to the rule. In the ſame 
manner, aſſeſſments to the land tax aſcertain the 
right of voting in Engliſh counties, and are ſub- 
ject to the ſame rule. And likewiſe in corpo- 
rate rights of election, if a man has been mem- 
ber of a corporation twenty years, all objection 


to his right would be excluded: Which rule was 


inforced in a remarkable caſe from the borough 
of Helſton. For it was admitted there, that 
the freemen had been originally made ſuch, con- 
trary to law; but having poſſeſſed the privilege 
unqueſtioned for twenty years, their votes were 
ſupported in the court of King's Bench. Yet 
it is to be obſerved, that this period of limita- 
tion is not-appointed by ſtatute, but merely by 
the court of King's Bench, as the rule of judi- 
cial practice; and forms no bar againſt a proſe- 
cution on the part of the crown, in the ſame 
caſe. 

The above examples are ſtronger than this 
caſe requires; becaule there is no law, that com- 
pels a Committee to abide by the rate, in a ſcot 
and lot borough. Yet the rule is now ſo ſettled, 
that in the caſe of Mitchell, in 1 Lud. 82, 3. 
the counſel who were prepared to prove, that 
a voter was not, when rated, the occupier of 
the houſe for which he was rated, deſiſted from 
the. attempt, upon its being objected to them, 

that 
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that the voter had not appealed againſt the rate, 
to the next ſubſequent quarter ſeſſions. 

So there is no law that prevents a Committee 
from inquiring, at any diſtance of time, into the 
ticles and right of voting of corporators. But 
becauſe there is another juriſdiction, in the com- 
mon law court, for the trial of thoſe rights, the 
election courts pay implicit reſpect to the rules 
eſtabliſhed there, upon ſuch trials. Nor is there 


any inſtance of a Committee's interfering with 


the deciſions of a competent juriſdiction *. 

Now the election roll of frecholders in Scot- 
land, is at leaſt as valid and authentic upon 
elections, as the poor- rate, or regiſtry of free- 
men in England. Suppoſe a frecholder duly 
inrolled, and it ſhould be diſcovered afterwards, 
when the four months had expired, that the 
parties concerned had been miſtaken, as to the 
amount of the extent or valuation, and that the 
freehold was under value : It would be impoſlible 
to reverſe the inrollment, or deprive the party of 
his vote; for it becomes good by lapſe of time. 

Theſe arguments are offered, upon a ſuppo- 
ſition that the votes in queſtion might have been 


bad in their original. But the merits of ſuch, 


votes have been frequently diſcuſſed in the court 
of Seſſion, where they have been eſtabliſhed re- 


* See the deciſion of the Shafteſbury Committee, and the 
obſeryations upon it, in pp. 128—1 33. 
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peatedly by the judgments of that court, which 
have been confirmed in the Houſe of Lords, 
So that if it were competent to the Committee 
now, to diſcuſs the nature and validity of them, 
the ſitting member might avail himſelf of the 
authority of their deciſions, and need not ſhrink 
from the inquiry. In the caſes of Burnet of 
Craigie in the year 1745, Campbell of Shaw- 
field, and Grant of Drumphad, in 1760, and 
of many others ſince. It cannot be diſputed, 
and never has been, that a bare ſuperiority gives 
a good right to vote; let the value or produce 
of it be never ſo trifling. Such eſtates as are 
now objected to, are really held by the voters 
themſelves, and not in truſt for another; which 
is the fraud intended to be prevented by the 
ſtatutes, They may be ſold for the benefit of 
© creditors, although the value may be ſmall ; and 
inſtances of this have happened. If the reddendo 
or rent-ſervice due to the ſuperior, the only pro- 
duce of his right, be but the blaſt of a horn, or 
a roſe, it is good and available in law to every 
purpole. 

It cannot be ſaid, that the judgments of the 
court of Seſſion, deprive the election court of its 
Juriſdiction ; becaule every petitioner has a right 
to bring his caſe before the Houſe. But the 
| deciſions of the courts of law, either of England 
or Scotland, upon queſtions brought judicially 

before 


SL 6 353 
before them, neceſſarily bear authority enough 


to render them effectual in every other court. 
It may perhaps be ſaid, that the judges of the 
court of Seſſion do not decide upon the right 70 


vote, but upon the right to be inrolled. It has 


been argued above, as an anſwer to this argu- 
ment, that theſe rights are ſubſtantially the 
ſame; except where ſome perſonal diſqualification 
may ſuſpend the effect of the inrollment. 
There have been two caſes, in which election 
Committees have expreſsly confirmed this doc- 
trine in a ſignal manner; for in both, the merits 
of the elections, and the conſtruction of an act 
of parliament depended upon it. The caſes 
were thoſe of Orkney, and Kirkudbright, after 
the general election of 1780. The queſtion aroſe 
upon the following caſe. The ſtat. 12 An. ch. 6. 
enacts, That no conveyance, upon which ſaſine 
is not regiſtered one year before the eſte of the 
parliament writ, ſhould intitle the claimant to 
vote or be elected. The ſtat. 16 Geo. II. ch, 11. 
{. 10. enacts, That no purchaſer or ſingular 
ſucceſſor ſhould be inrolled, until he be pub- 
licly infeft, and his ſaſine regiſtered, one year 
before the inrol/ment, Mr, Dundas, the petitioner 
far Orkney, was within the prohibition of the 
ſtatute of Anne, but intitled to be inrolled ac- 
cording to the latter ſtatute. Upon his pre- 
ſenting his claim, the freeholders refuſed it, upon 
Vor. III. Aa the 
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che authority of the former. The court of Sefſion 
had, many years before, decided in favour of 
che inrollment of ſuch claims: Conſtruing the 
act of Anne, to be virtually repealed in this 
reſpect by that of George IId.; by which every 
perſon poſſeſſed of the eſtate required, is intitled 
to be inrolled, and every perſon ſtanding on the 
toll is intitled to vote. The Committee adopted 
the ſame conſtruction, and held the regiſtry of 
the ſaſine a year before the inrollment, to make a 
fufficient title; thereby deciding in effect, that 
the right to be inrolled, and the right to vote, 
were one and the ſame. In this caſe, the ad- 
miſſion of Mr. Dundas's vote turned the election, 
as he had not a majority without reckoning his 
own. The fame queſtion aroſe afterwards, in 
the caſe of Kirkudbright, and received'the like 
judgment *. | 

To theſe arguments may be added a ſtrong one 
4b inconvenienti. For if the event of this trial could 
be ſuppoſed to be, a determination that the 
election was void, and that a new election ſhould 
take place; upon ſuch election, the Preſes would 
be bound by the law to receive the ſame votes 
over again, and ſo 7otzes quoties f. 
The 
* See Wight, p. 214, &c. The author adds in page 220, 
that the ſame queſtion might have been renewed in the Air- 

ſhire election, but the counſel did not inſiſt upon it. 
+ Mr, Wight, in his firſt argument in this cauſe, cited the 
caſe of Clackmannan, in 2 Doug. elc&, 345, as a caſe in 
point 
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The counſel for the petitioners maintained 
their arguments, by replying as follows, 

From the method taken to defend 
the ſitting member, and the legality of Reply. 
his votes, it is manifeſt that if a check 
is not given to the practice complained of, the 
Houſe will ſurrender their own juriſdiction, and 
the conſtitutional repreſentation of counties in 
Scotland. No remedy can be interpoſed, fa 
ſure and effectual, as the judgment of an election 
Committee pronounced againſt them. But the 
argument for the ſitting member tends to exclude 
the court from even hearing the particulars of 
the caſe; as if they were conſcious that, when 
proved, it could not be defended. 


point for the doctrine maintained by him, of the effect of 
the four months elapſed without appeal. But on the following 
day, and after Mr. Erſkine had referred to the reporter's 
obſervation on that caſe, in pa. 361, Note F. and had cenſured 
the deciſion, Mr. Wight deſired to withdraw the caſe from 
his argument, as being inapplicable to it, and founded in a 
mi ſapprehenſion of the law. For this reaſon, I have omitted 
the citation, and the obſervations it produced, from the 
above ſtate of the arguments. Mr. Adam, who had been a 
member of that Committee named on the part of the peti- 
tioner, happened to be in the room while Mr. Erſkine made 
his obſervation on it; in the courſe of which, he ſaid, he 
would refer to that honourable member himſelf, if he ſnould 
be contradicted in aſſerting, that the members themſelves of 
that Committee, had been afterwards ſenſible of their miſtake, 
in their conſtruction of the ſtatute, 
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The gift of the petitioner's objection is, the 
fraud practiſed by the other party, to elude the 
proviſions of the law. And ſurely the Court 
ought not to ſhut out the evidence offered, to 
prove ſuch an objection; whatever might be 
their opinion of the effect of it when heard. 
For the ſitting member has not denied the facts 
alledged, but the legal conſequence of them. 
And this is the true point in diſpute : Upon 
which the Committee muſt decide for them- 
ſelves, in'order to determine the matter of the 
petitions ; which they ought not in juſtice to do, 
without forming their judgment upon - the evi- 
dence. For if the fitting member were to admit, 
that fraud had been practiſed in obtaining the 
votes by which he gained his majority, there can 
be. no doubt, but that his election ought to be 
declared null and void. 

The oppoſite counſel rely upon the authority 
of deciſions of the court of Seſſion. But thoſe 
deciſions have been confined to the legal titles, 
and freeholds of the voters. They could not 
(nor was it their duty) inquire into the parlia- 
mentary fraud, or occaſionality of the tranſaction, 
becauſe a queſtion could not be properly or 
effectually raiſed upon that, but in the parlia- 
ment itſelf, The court of Seſſion might de- 
termine juſtly, that voters in the ſituation of 
thoſe now objected to, had all the formal and 


legal 
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legal qualities of freeholders, and ought there- 
fore to be inrolled *; who, notwithſtanding, 
ought to be rejected by this Committee, for the 
fraudulent purpoſe of their creation, as long as 
the wiſdom. and conſiſtency of the law againſt 
occaſionality are to be maintained, The judges 
of the court of Seſſion would ſtep out of their 
province, if they were to anticipate ſuch queſ- 
tions; which cannot ariſe, till an election calls 
forth the vote, and the exerciſe of the fraud. 
It is plain, therefore, that in this ſenſe, the right 
to be inrolled cannot be the ſame as the right to 
vote. The roll is binding on the Preſes of the 
election meeting; and he and the freeholders are 
to look no farther: But no clauſe in any ſtatute 
makes it binding on the Houſe of Commons, 
in all circumſtances whatſoever. Suppoſe a free- 
holder, upon entering his claim, ſhould refuſe 
to take the oath, and the freeholders ſhould 
notwithſtanding maintain his right to be inrolled; 
and afterwards upon appeal to the court of 
Seſſion, that court ſhould concur with the free- 
holders, and retain his name-on the roll, in con- 
ſequence of which he might afterwards vote, 
If the merits. of the election were to be tried 
here, would ſuch inrollment be held concluſive ? 
It is too monſtrous a poſition to be argued. 
Becauſe the court of Seſſion cannot decide againſt 


* See the Appendix to this Cafe, 
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che effect of a ſtatute. If, at the election, the 
cath is taken falſely, is that likewiſe to paſs 
without cenſure ? Or is the vote to be valid, and 
only the perjury puniſhed ? It can never be 
maintained, that a vote founded in a crime ſhalt 
be eſtabliſhed. Yer inthe preſent caſe, the real 
queſtion is, whether the voters did not take a 
falſe oath. (C.) From this proceeding there is 
no appeal to the court of Seſſion given by the 
act, and in this court alone can the merits of 
fuch vote be tried. Then how can it be ſaid 
that the roll is abſolutely final, while at any diſ- 
tance of time, a refuſal to take the oath deſtroys 
the effect of it? A perſon bribed cannot be ſtruck 
off the roll; yet his vote is void, and muſt be 
rejected in parliament. Where the right to vote 
reſults from the inrollment neceſarty, there and 
there alone the period of limitation attaches, and 
is concluſive. - But where the right is connected 
with other circumſtances, which may not ariſe 
within any limited period, it is impoſſible that 
it ſhould have been fo intended by the legiſlature, 
Such circumſtances are extrinſic to the right 
. arifing from the eſtate or inrollment, to which 
alone the juriſdiction of the court of Seſſion 
extends, and by conſequence the limitation ta 
ſuits there. | 

The ftatutes fince the Union have roovided 
remedies with -particular care, to guard againſt 
| | election 
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election frauds; but the ingenuity of artful men 
is ever at work to evade them. In ſuch caſes, 
if the proviſion of the ſtatutes is evaded, we 
muſt have reſort to the general principles of law, 
which for ever remain the ſame. Although 
ſtatutes -extend or inforce their application to 


particular caſes, and render certain new and 


evaſive devices more difficult, yet when till 
newer inventions of the ſame kind ſhew them- 
ſelves, they are always open to the old rules of 
law, wherever the facts may be proved to juſtify 
their application, The particular remedy of a 
ſtatute may not be applicable to them, becauſe 
it was intended for others. 

Thus, in the preſent inſtance, ſoon after the 
Union, county votes began to be unduly mul- 
tiplied, by means of formal conveyances of land 
to others, -upon concealed. truſts, or other like 
pretences. As ſoon as the inconvenience of this 
was publicly felt, the a& of 12 Anne was made 
to ſuppreſs it. But before that act, the reſolution 
of the Houſe of Commons, before mentioned 
in the caſe of Dumfriesſhire, had declared the 
illegality of votes ſo created“. In the ſame 

manner 


The counſel for the fitting member did not make any 
obſervation, in their arguments, upon this caſe. In the 
printed caſe for the appellant, in the cauſe which is the ſub- 


ject of the Appendix ſubjoined to this report, it is ſaid to be 
Aa4 © nowiſe 
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manner as in the caſe of Durham in 1762 *, 
they declared all the votes of the occaſional free- 
men to be void, before the act which, taking 
its riſe in that abuſe, was called the Durham act. 
Yet the freemen ſo made, were legally ſo, to 
every purpoſe, but that which they were made 
to ſerve ; and there was no doubt of their being 
mtitled to all the privileges of the corporation, 
except upon that occaſion. A caſe fully illuſtrating 
the principle now contended for. | 

At the time of the ſtatute of Anne, the device 
of multiplying ſuperiorities was not thought of, 
and the legiſlature could only inflict penalties 
upon exiſting frauds. But afterwards when a 
new ſanction was added to the law, by the alter- 
ation of the oath, it was not framed for any 
particular ſort of evaſion, but made compre- 
henſive enough to include all evaſions founded 
in the ſame fraudulent principle; whether carried 
into effect by the means then practiſed, or by 
any other. 

The caſes mentioned in this Engliſh election 
Jaw, as illuſtrations of the ſitting member's caſe, 


« nowiſe applicable to the queſtion (of nominal and fifitions 
title); for it required not the interpoſition of the legiſlature 
of Great Britain, after the Union, to declare that no re- 
| deemable diſpoſition, except a proper wadſet, could eſtabliſh 
a right to vote,” becauſe the act 1681, cap. 21, had already 
declared it, See pp. To and-3, of the printed caſe, 


* 29 Journ. 337» 
4 are 


are 
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are eaſily diſtinguiſhable from it. They are, 


indeed, inſtances of the effect of rules of limi- 


tation, brought from caſes ſubject to thoſe rules. 


But the argument for the petitioners is, that the 


limitation cannot, from the nature of this caſe, 
affect it. Conſider the conſtitution of ſcot and 
lot boroughs. Thoſe who pay ſcot and lot, not 
thoſe who ought to pay, are the electors. The 
rate contains the names of thoſe who pay; and 
thoſe who-are omitted from it improperly, may 
be inſerted in it, upon appeal to the ſeſſions. 
It is therefore juſt, that one who does not appeal 
ſhould be conſidered to have renounced his right. 
But the ſtate of theſe boroughs often leads to 
another queſtion, the deciſion of which is much 
in favour of the petitioners. If a rate ſhould be 
fraudulently made for election purpoſes, the 
appeal in ſuch caſe is not held neceſſary, to 
enable parties to ſet aſide ſuch a rate, on the 
trial of the election *. 

In the ſame manner, as to the land tax aſſeſſ- 
ments. The mere aſſeſſment does not ſecure the 
right to vote, upon a freehold fraudulently 
created. In the caſe of corporations, the prin- 
ciple of annulling acts of fraud is likewiſe ſtrong. 


No caſe can illuſtrate it more fully, than that 


beforementioned of Durham. But in the caſe 
* Sec before, the Seaford caſe, pa, 58, &c, 
of 


1 N - — n * RA. BR GOP £-\F 
a > * — v » * _— ö * 34 — 4 'F I * — — 
— — — — — — ——— —̃ — 2 — " _ - n A e 
— . cc 7; > aa : 0 
_ * K, 7 — * 0 —— « — 0 


- og. — ww MH * 0 
" ES ARR 
. : . 


- - 
n 2 * * ® 
c 
3 k 


s * A - 


1 ” A bb, » a 3 S » "hg. - - T0 "R 3 4 : + "0. 
Eo COURUPUNERRTTUDCRCOETRSITTY — CE 

= : ; — _ i” OY p 
by 4: . l ” * t 


362 a iS 28. .2t. 


of Helſton no ſuch queſtion aroſe. The free. 
men there were ſo in falt, and had exerciſed the 
privileges of the corporation honeſtly ; and it 
was not pretended, that they had been made to 


ſerve the purpoſe of an election. 


On the day after the above arguments were 
concluded, the Committee reſolved, 

That the evidence offered to be produced on the 
part of the petitioners, was inadmiſſible. 

Which being communicated to the parties, 
the counſel for the petitioners declined to pro- 
ceed any further againſt the fitting member; 
who was thereupon declared duly elected. Of 
which the chairman informed the Houſe-on the 
fame day, friday, april 8 *. 


* 40 Journ. 814. 
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AGE 342. (A.) Theſe proceedings are ſtated 
in ſubſtance as follows, in 16 Journ. 418, 494, 
514. The petitioner complained, that the majority 
againſt him „ was gotten by the ſheriff's influence 
and partiality, and by ſplitting of freeholds, and mak- 
ing conveyances with particular clauſes of redemption 
for a ſmall matter; who were admitted to poll with- 
out taking the oath of a freeholder, though required 
ſo to do.” The hearing. was at the bar of the Houſe. 
After the deciſion of a preliminary queftion of evi- 
dence, unfayourably to the petitioner, the counſel pro- 
ceeded to the diſqualifying ſeveral of the voters for the 
ſitting member; and objected particularly againſt ten 
of them, who claimed after the teſte of the writ, as ſplit 
votes, under one charter, made precedent. Whereupon, 
after the counſel on both ſides were heard, a motion was 
made, and the queſtion put, That John Wilſon, Ro- 
bert Lauder, John Martyn, Alexander Megoun, George 
Lauder, James Gordon, William Euart, William 
Carruthers, Thomas Minizies, and Mungo Johnſtoun, 
had a right to vote in the election of a Commiſſioner 
for the ſhire of Dumfries; 
It paſſed in the Negative. 
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Then the petitioner's counſel objected againſt fix 
other voters for the fitting member, for that the con. 
veyances or charters to them, were made redeemable, 
upon the payment of a roſe noble; one of which 
Charters was read. After the counſel on both ſides 
were heard, a motion was made, and the queſtion 
put, That Homer Maxwell, James Greirſon, Robert 
Greirſon, Lancelot Greirſon, Grace of Glen, 
and James Broun, who were infeoft of eſtates, re- 
deemable upon the paying a roſe noble, had a right to 
vote in the election of a Commiſſioner for the ſhire of 
Dumfries; 

b It paſſed in the Negative, 

Another ſimilar reſolution was made upon the vote 
of John Greirſon. And after deciding upon another 
objection of a different ſort, the Houſe determined 
the election in favour of the petitioner. 


The caſe of Dunbartonſhire. . in 1724, likewiſe 
turned upon the undue multiplication of freeholds by 
ſimilar practices: But there the conveyances were made 
of undivided parts of the ſuperiority. The report of 
the eaſe, in 20 Journ, 378. is thus; 

« That it appeared, by the minutes of the election, 


that twenty of the frecholders inrolled, aſſembled in 


order to the election. And it was admitted, that 
twelve of them voted for the petitioner, | 

The petitioner's counſel alledged, That the other 
eight did not vote at the time of the election; but 
next day, with twelve others, (whoſe titles had been 
examined, and rejected at the freeholders Head-court) 
pretended to elect the fitting member; and that thoſe 
twelve were ſplit votes, and had no right: And they 
inſiſted 
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infiſted that by the 21ſt act, made in the parliament 
of Scotland, the third parliament of king Charles the 
Second, concerning the election of Commiſſioners for 
ſhires, none had right to vote, but thoſe who were 
publicly infeoft in property or ſuperiority, and in poſ- 
ſeſſion of a 40 8. land, of old extent, or 4001. valued 
rent, Upon this head the petitioner's counſel ob- 
jected to James Grahame, and ſeveral others of the ſit- 
ting member's voters. It appeared by the old retour, 
and charter, and ſaſine proceeding thereupon, that 
the lands for which Mr. Grahame voted, were one 
fifth part of a ten pound land called Kilmahew. And 
the petitioner's counſel inſiſted, That this. right to a 
part gave perſons no right to vote ; becauſe the lands 
were not retoured to ſuch a proportion, as put them 
in the terms of the act of parliament. Which was 
denied by the fitting member's counſel ; who inſiſted, 
That where the valuation appeared to be ſufficient, as 
in this caſe, that gave a right to vote, though the 
lands were not retoured. 

The Committee came to the following reſolutions : 

1. That it is the opinion of this Committee, That 
any conveyance of undivided ſhares of the ſuperiority 
of any lands in the ſhire of Dumbarton, in order to 
multiply votes, or ſplit an intereſt in ſuch ſuperiority, 
among ſeveral perſons, with a view to enable them to 
vote, is contrary to the act of parliament, made in 
Scotland in 1681, intituled, Act concerning the elec- 
tion of Commiſſioners for ſhires. 

2. That it is the opinion of this Committee, That 
no perſon, claiming a right by purchaſe, to an undi- 
vided part of the ſuperiority of any lands, where the 


extent of the lands of which he claims the ſuperi- 


ority, 
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ority, is not particularly ſpecified, and the lands dif. 


tinguiſhed by the charter, by which he claims a vote, 


has any right to vote in the election of a Commiſ- 
fioner to ſerve in * for the ſhire of Dum- 
barton. 

The ſitting member's counſel admitted, that, upon 
the foot of theſe reſolutions, the petitioner's poll ſtood 
unimpeached ; and that a majority could not be made 
for the fitting member“. 

The reader may ſee a comment upon the above caſe 


in Wight, p. 235. 


Pa. 347. (B.) It may be uſeful in this place to 
mention the deciſions of the Airſhire Committee, in 
march 1781, upon this ſubject. In that caſe Sir 
Adam Ferguſſon had petitioned againſt Major Mont- 
gomery, (the member returned) upon the ground, 
that ſeveral voters for the latter, had been inrolled at 
the election meeting, without legal titles; and that 
others, who tendered their votes for the petitioner, 
had been illegally reiuſed inrollment : And that a juſt 
determination upon the merits of theſe votes, would 
give him a majority over the ſitting member, 

Before the trial of this petition, the court of Seſ- 
fron had given judgment, in ſeveral of the cauſes in- 
ſtituted there, againſt the proceedings of the election 
meeting. In ſome of them, appeals were preſented 
to the Houſe of Lords againft the decrees; and in 
others, the period of four months allowed for appeal- 
ing, had not expired when the trial began. Upon 
theſe caſes the Committee reſolved, _ 

1. That it was not competent for them to enter into a 


diſcuſſion of the qualifications of ſuch freeholders, as had 
2 either 
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either been four months upon the roll; or whoſe qualificas 
tions had been ſuſtained by the court of Seſſion, and no 
appeal entered againſt their judgments. | 

And upon a ſubſequent day, on a conſideration of 
the caſes in which the time for appealing had not ex- 
pired, they reſolved, | 

2. That thoſe caſes, in which it was fill competent to 
appeal againſt the decrees, during that ſeſſion of parlia- 
ment, were within the ſpirit of their former reſolution. 
And that it extended not only to the judgments of the 
court of Seſſion, adding claimants to the roll, but likewiſe 
to thoſe expunging perſons from the roll. 


Pa. 358. (C.) Proſecutions were inſtituted on 
the part of the petitioner, Mr. Cumming, againſt 
ſome of the voters for the fitting member to whom 
the objection was made, for perjury, in taking the 
oath of qualification. Theſe proſecutions were pend- 
ing in the high Court of Juſticiary, at the time of this 
trial, and ſome preliminary legal queſtions, reſpecting 
the right and forms of the proceeding, had been al- 
ready decided there in favour of the proſecution, and 
informations were ordered to be lodged againſt the 
voters, The trial came on, after the determination 
of the election, and the defendants were acquitted. 
I have been informed that the jury were not unani- 
mous; which, the reader knows, is not required of 
them by the law of Scotland, 

The libel charged, © that the pannel falſely and wil- 
fully ſwore the oath preſcribed by ſtat. 7 Geo. IT. ch. 
16. although he well knew that he had no right of 
title to the lands of Coltfield and others, and that the 
fame did not belong to him, nor were his own proper 

eſtate ; 
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eſtate; and that his pretended right thereto was no- 
minal and fictitious, created for the purpoſe of en- 
abling him to vote for a member of parliament; and 
although he alſo well knew that the ſaid lands were, 
neither de jure nor de facto, in his poſſeſſion.“ 

The printed information in the caſe of John Lawſon 
(one of the voters proſecuted) ſtates, that in the pre- 
liminary debate upon the relevancy of the libel, & the 
counſel for the pannel were called upon to ſay, whe- 
ther, excluſive of truſts, which are plainly out of 
the queſtion, there ever was known in Scotland, any 
ſpecies of nominal and ficti tious qualification, created 
or reſeryed for the purpoſe of intitling to vote at elec- 


tions, other than thoſe wadſets of ſuperiority, and 


unſubſtantial rights of ſuperiority above deſcribed ? 
For that theſe muſt neceſſarily have been the ficti- 
tious qualifications intended to be checked, unleſs 
ſomething elſe could be pointed out, which the de- 
ſcription in the oath ſuited more exactly. But that 
the queſtion did not receive an anſwer.” 

The ſame paper ſtates the argument in defence 
for the pannel to have been, „That his title could 
not be accounted nominal and fiftitious, created or 
reſerved in him, in order to enable him to vote for a 
member to ſerve in parliament, becauſe he really had 
in his perſon all the right which his title-deeds appa- 


rently conveyed, without being ſubject to any back- 


bond, or obligation of truſt : That this conſtruction 


of the ſtatute had been ſettled by repeated judgments 


of the court of Seſſion, and of the Houſe of Lords; 
and that many perſons of moſt unexceptionable cha- 
rater, had accordingly taken and ſubſcribed the oath, 

under 
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under circumſtances preciſely ſimilar to thoſe of the 
pannel.“ 

I do not know whether this defence was inſiſted 
upon afterwards to the jury, or whether it may have 
led to the defendant's acquittal. When the reaſoning 
contained in the Lord Chancellor's ſpeeches, ſubjoined 
to this caſe, ſhall have been duly conſidered in Scot- 
land, perhaps there will be no further occaſion given 
for a proſecution of the ſame kind, nor for the uſe of 
ſuch arguments againft it, This, at leaſt, muſt be 
the wiſh of every man who regards the honour of the 
law, and integrity in fulfilling its decrees, 
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INCE the determination of this election, two 

Cauſes of great importance to the queſtion of no- 
minal votes, have been decided in the Houſe of Lords, 
upon appeal from the court of Seſſion. In both of 
them, the Lord Chancellor took occaſion to diſcuſs 
the queſtion at. great length. I have been enabled, 
by the favour of a friend, to gratify the reader with 
copies of his Lordſhip's ſpeeches taken in ſhort-hand, 
which I have reaſon to think correct. They make a 
moſt valuable addition to the law of elections, not only 
by the learning contained in them, but likewiſe by 
the high authority they proceed from; and may be 
particularly uſeful at this time. 

In the firſt of theſe cauſes, the Hon. William El- 
phinſtone appealed againſt an interlocutor, pronounced 
march 1, 1787, ſuſtaining an objection to his inrollment 
as a freeholder of the county of Renfrew. His claim was 
founded upon a liferent grant of ſuperiority of lands 
ſettled upon the grantor by a ſtrict entail, with the 
uſual prohibitory, irritant, and reſolutive clauſes againſt 
alienation. Objections had been made to his inroll- 
ment at the Michaelmas Head-court, but were over- 
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ruled by the freeholders. Theſe objections were not 
founded upon the title's being nominal and fictitious. 
The printed caſe for the appellant ſtates, That the 
complaint to the court of Seſſion was confined to the 
objections, which had been ſtated to his qualifica- 
tion at the meetings of the freeholders: That the 
court were perfectly ſatisfied, upon the appellant's 
anſwer, that there was nothing in thoſe objections: 
But judgments having been pronounced in other caſes, 
finding that freehold qualifications conſtituted by life- 
rent grants of a bare ſuperiority or lordſhip, eſpecially 
where the grantor was limited from alienating, by the 
fetters of an entail, were not legal, the reſpondents 
ſuggeſted, that the appellant's qualification being con- 
ſtituted in that manner, it was liable to objection as 
nominal and fiftitious. And the court having liſtened 


to that ſuggeſtion, the interlocutor abovementioned 
was pronounced, 


This appeal was heard in the Houſe of Lords, on 
the 27th and Zoth of april, 1787. On the laſt of 


which days, the Lord Chancellor ſpoke upon it as 
follows : 


« My Lords, 


The great importance of this cauſe, and its general 
reference to the laws of Scotland, with reſpe& to 
ſending members to parliament, will undoubtedly in- 
title it to every degree of the moſt anxious attention, 
which your Lordſhips can poſſibly beſtow upon it. 

The manner in which it ftruck my mind, laid me 
under no ſmall difficulty and embarrafiment, whether 
we could enter into the queſtion of fraud in this caſe. 
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It ſtrikes the mind with indignation, that where a 
fraud upon the law has been actually committed, the 
court, and Judges compoſing that court, ſhould be 
the only perſons in the country, that are unconſcious 
of the fraud, and incapable of going into it, and con- 
ſequently not able to decide upon it. That would be 
rendering juſtice deficient, and embarraſſing the court 
by its own rules of deciſion, 

Where there is actual fraud, your Lordſhips would 
certainly be anxious to purſue that fraud, with all the 
diligence and effect it can poſſibly be purſued with, in 
order to do juſtice in the matter, When I uſe the 
word fraud, I lie under the neceſſity of explaining my- 
ſelf, that I ſpeak of fraud purely in the legal ſenſe, 
It happens, that by the laws of Scotland and this coun- 
try, and perhaps of every country in the world, there 
is a great number of things that are called frauds in 
law, which carry along with them no degree of baſe- 
neſs or diſhonour. Therefore I hope I ſhall be un- 
derſtood as ſpeaking of this ſubject, and by no means 
conveying the ſlighteſt imputation, with regard to the 
perſon whoſe name has been ſo often mentioned, and 
who has been ſpoken of in very high terms, in this 
cauſe ; and J make no doubt he deſerves to be ſpoken 
of in the higheſt terms, as a man of honour. I have 
not the pleaſure to know him, nor Mr. Stewart: But 
it would be extremely hard, when one is uſing phraſes 
of this ſort, that they ſhould be looked upon as per- 
ſonal. When I ſay, that this is a practice to diſap- 
point the law of the land, and in that way conſtitute 
a fraud upon it, that is my true meaning. 

Upon the other hand, I ſhould be extremely ſorry 
to proceed by any rule, in the diſcovery of the fraud, 
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which would be ſo groſs, and ſo extenſive, as to cut 
down thoſe votes, which by the law of Scotland un- 
doubtedly are admiſſible, For it has been very well 
obſerved, and properly argued by the counſel up- 
on both ſides, that your Lordſhips do not fit here, 
trying this cauſe as a houſe of Parliament; but you 
fit here as a court of Seſſion merely, and you ought 
to pronounce no judgment in this place, but that 
which the Lords of Seſſion ought to have pronounced, 
in the court below. For that purpoſe, you ſhould 
lay out of your conſideration every view of policy» 
every view of expedience; in ſhort, every circum- 
ſtance and ingredient whatever, except that which the 
letter of the law preſcribes. 

In conſidering this caſe, I take it to be extremely 
clear, that by the law of Scotland, the eftate which is 
pretended to be conveyed in theſe deeds, if it be a real 
eſtate, taken and enjoyed by the grantee fairly and 
bend fide, for his own uſe and benefit, does give a 
vote for a member to ſerve in parliament. By 
the antient law of Scotland, as your Lordſhips per- 
fectly well know, every vaſſal of the Crown, every 
baron, properly ſpeaking, appeared in parliament z 
and his ſub-feus were, in antient times, not regarded 
much more than tacks are now. He repreſented the 
whole land ; and it was of no conſequence to his title 
for appearing in parliament, how much of the bene- 
ficial intereſt was in him. Afterwards, when the at- 
tendance of the leſſer vaſſals or barons who held of 
the Crown, was diſpenſed with, and they appeared 
only by their repreſentatives, thoſe who voted for the 
repreſentative, voted for him in the very fame right 
that he ſat in parliament by. Conſequently the right 
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to vote for the repreſentative, was in the immediate 
tenant of the Crown; let thoſe who held under him 
enjoy ever ſo much, or ever ſo little of the ad 
part of the eſtate. 

In 1681, when the mode of electing in Scotland 
came to be ſettled, thoſe principles were exactly fol- 
lowed. The right of voting was given, either to the 
wadſetter of a Superiority, or to the liferenter of a 
Superiority ; and it was given to them without regard 
to the quantity of real and beneficial intereſt which 
they held in the land. 

In the times I am alluding to, certainly the object 
of ſitting in parliament, (however it might touch the 
minds of individuals) did not apply to them in the 
ſame way, as from the lapſe of time and change of cir- 
cumſtances, it has done fince, The utmoſt point 
that then could ſtrike the ambition of a gentleman, 
was the honour of repreſenting a confiderable number 
of people, in the country in which he lived, and of 
being preferred by them to a ſeat in parliament, - That 
ambition there was ; but it did not go the length of 
diſpenſing with the conſtituents paying the expences of 
their repreſentative. From the time of the act of 
1681, to this, the law has certainly received no change 
whatever : Becauſe, though a great many acts of par- 
lament have been made, for ſecuring a due obſervance 
of the law as then made, none of them offer to make 


a change in it; nor by conſtruction can be underſtood 


to have made a change. 
Your Lordſhips will ſee what the "A was in 1681, 
It is true, Superiorities gave the vote. It is alſo true, 


that every man who had ſuch an eſtate, had a vote. 


I mean this in contradiſtinction to the qualification, 
which 
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which your Lordſhips know, is forty ſhillings land of 
old extent, holden of the King, or 400 l. of valued 
rent. But no one perſon, if he had forty or five hun- 
dred ſuch eſtates, which by being divided into ſo many 
parts, would have given ſo many votes, could, while 
the eſtate was in him, be intitled to any more than 
one vote. At the ſame time, if by accident the eſtate 
came to be divided, each of the perſons to whom it 
fell in that manner, would have a right of voting. 
Hence your Lordſhips ſee, there are two points 
equally deſerving your attention, as a court of juſ- 
tice, (I am not conſidering now, whether po- 
litical power ſhould be in proportion to the extent of 
property; or whether the man who held an eſtate con- 
taining forty or five hundred votes, ſhould have them 
all. That is not our buſineſs. We fit, as a court of 
juſtice, to carry the law, as it ſtands, into execution.) 
There are two points in the law, as it ſtands, which 
it behaves your Lordſhips anxiouſly to ſee executed, 
as far as the rules of law can go. The one is, that 
every perſon who has an eftate, to which the law has 
annexed the vote, ſhould be enabled to give the vote, 
The ſecond, that no perſon ſhould be able to give more 
than one vote, for the eſtate ſo abiding in him, | 
It was argued, but little inſiſted on, (nor do I be- 
lieve it was capable of being much inſiſted on) that 
the difference of times between 1661, or 1681, and 
the preſent hour, made a difference in the right of 
voting: That becauſe, at that time, there was no 
ſuch practice as that of {tripping the eſtate of all its 
beneficial enjoyments, and afterwards of conveying 
out the mere Superiority, for the purpoſe of ſupplying 
votes; ſo it could not then be in contemplation, to 
N B b 4 give 
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give the right of voting to the deſcription of votes 
now brought to the bar. I confeſs my opinion, as far 
as that goes, is clear, that by the act of 1681, they 
meant to give the privilege to the ſlighteſt eſtate, which 
upon paper could be drawn forth, within the letter of 
the ſtatute, So that if a man, intitled to a forty ſhillings 
land, were to feu it out, taxing the caſualties, or diſ- 
charging them in any other manner, ſo as to reduce 
the eſtate to a Superiority, of but a penny value yearly, 
I take it to have been the intent of the ſtatute, to 
give to that eſtate a vote. If the caſe were ſuppoſable, 
I would fay, that when the eſtate had been ſo ſtript, 
as to leave no actual value in it of above a ſhilling a 
year, the perſon having ſuch an eſtate would be intitled 
to vote. 

As to what they call wadſetting, your Lordſhips 
know perfectly well, that it is the conveyance of an 
eſtate, capable of being enjoyed as long as it is not 
redeemed, but liable to be redeemed, upon payment 
of a ſum ſuppoſed to be advanced upon it. And if the 
ſum advanced had been only twenty ſhillings z or if it 
Bad been ten ſhillings, or lower down, ſo low as a 
penny Scots, (imagining the cafe of ſuch a wadſet as 
that, to be clear of any fraudulent purpoſe) my opinion 
is, that wadſet gives the right of voting. I will put 
the caſe, if poſſible, even ſtronger than that—l will 
ſuppoſe that a gentleman of eſtate, who does not care 
a farthing for either of the canditates, or for politics, 
ſhould reſort to the opportunity of ſelling the Superi- 
orities of it. I do not know that the act of 1681 
would prevent him from doing ſo, by the means of 
feuing out the eſtate, and then ſending thoſe Superi- 
orities to market, in order to be purchaſed by other 
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perſons for their own benefit, according to the laws of 
vaſſalage. 

The right of repreſentation in Scotland has moſt 
lamentably and unfortunately fallen off its antient 
baſis ; infomuch, that the whole value of the landed 
property of that country. (ſpeaking largely and gene- 
rally about it) may be in the hands of thoſe, that would 
have no concern whatſoever in the choice of the re- 
preſentatives of the counties; which might be placed 
in the hands of men, who have no earthly eſtates, but 
ſuch as I have been deſcribing. That certainly was 
not the object of the law. But if it be a political ob- 
ject, and an honeſt object, to give to the land of Scot- 
land its due weight in parliamentary repreſentation, I 
am afraid that is not to be obtained by a judgment of 
any court of law; but that reſort muſt be had to par- 
liament, to cure the great miſchief that has happened 
to the conſtitution of that country, as well as other 
countries: Where the change of circumſtances has 
been ſuch, that (the rule and order of government not 
being changed conformably to it) things have been 
turned ſo abſolutely round, as to diſappoint all the 
good ſenſe and ſound policy, upon which the conſtitu- 
tion ſtood originally. I have been anxious to ſtate 
this, as to what I look upon to be the right of voting 
in Scotland. I am afraid, in practice, it has been re- 
duced to the condition of a burgage tenure here: 
And when I mention that tenure, it may be neceſſary 
to make ſome obſervations upon it. 

I know the Houſe of Commons is a competent 
court, to decide upon all queſtions of the election of 
its own members. And I know there ſtand upon 
their journals, various deciſions ſupporting burgage 
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tenures, which J do not mean to impeach, or throw 
the ſmalleſt reflection upon in the world. There is a 
latitude and a ſovereign power that belongs to the 
Houſe of Commons: Which perhaps ought not to 
bind itſelf by thoſe narrow rules, a court of juſtice 
ſhould go by. If the title ts a ſeat in parliament had 
been, in England, as now in Scotland, referred to the 
deciſion of a court of juſtice, we might venture to 
gueſs, that a gentleman could not have been at liberty 
to ſend his ſteward with ten or a dozen parchments, 
to be diſtributed among as many voters reund a green 
table, and then picked up, after the election was over. 
I believe that could not have happened. But whether 
there be, or not, that peculiarity in the burgage tenures 
of England, it is abundantly clear, an abuſe like that 
does not exiſt in the conſtitution of Scotland. It is 
alſo undoubtedly clear, by the ſtatute of 1681, and 
various acts of parliament, by which they have tried to 
ſecure it againſt fraud fince that time, that how ſlender 
ſoever the beneficial intereſt may be that is taken by 
the conveyance, it muſt be taken bond fide, and be the 
abſolute property of the perſon pretending to property 
in it ; and conſequently if there be any means of im- 
peaching it with fraud, thoſe means are open with 
reſpect to this ſpecies of burgage tenure. 

There was a great deal of diſpute at the bar, upon 
what ſhould be deemed a nominal and fictitious vote, 
created or reſerved only for the purpoſe of giving a vote 
at the election, and not a real and true eftate in the grantee 
of the eftate, for his own uſe and benefit only, and for the 
wſe and benefit of no other perſon. I ſpeak of the words 
of the oath; for whether the words of the oath alter 
the Jaw or not, (and I think they do not alter it) they 

are 
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are certainly a parliamentary recognition of what the 
law was at that time, It ſeems therefore, upon every 
queſtion of that ſort, that ariſes before the court of 
Seſſion, the ſingle point for them to try is, not what 
is the extent of the eſtate, but whether it is veſted in 
the grantee bond fide, and is a true and real eſtate for 
his own uſe and benefit only, and for no other purpoſe. 
For if the jus diſponendi remains in any other perſon, 
it is in vain that the parchment conveys the right to 
the grantee. For the real uſe of the eſtate remains 
in another, and that objection is now competent. 

I put the caſe to the gentlemen at the bar, of one 
ſpecies of title I admit to be a good one: It is the 
wadſet. I will ſuppoſe an eſtate, of ſix-pence a year 
value, were mortgaged for ten ſhillings at 5 per cent. 
intereſt ; and that twenty or thirty pounds had been 
paid for making out all the charters, ſaſines, and other 
inſtruments, by which the eſtate was to be conveyed 
away; and that the queſtion was to ariſe merely upon 
the ſtate of that tranſaction ; What would be the effect 
of it? I did not perceive it was argued a moment, but 
that ex facie of ſuch a tranſaction, it would be deemed 
an intentional evaſion of the law, upon the part of the 
grantor and grantee, | 

It was argued, that in Scotland tru/? could only be 
proved by writing ; and conſequently there could be 
no means of proving that the grantor retained any 
intereſt whatever in the eſtate, unleſs it were ſo proved. 
I do not know of any propoſition that appears to me 
ſo perfectly contrary, not only to the common and re- 
ceived notions of law, but even to common ſenſe, 
and more particularly the common ſenſe requilite upon 
tae preſent occaſion, 
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By the nature of the thing, the writings muſt be all 
clear, But the queſtion made by the ſtatute is, whether 
theſe writings are ſincere, as well as clear. Whether 
they convey an eſtate for the ſole uſe of the grantee, 
or for the uſe of the grantor. It is ſaid, that muſt 
appear out of the writings themſelves. It is manifeſt, 
the queſtion is a queſtion of fraud; and till I heard it 
argued here, .I never heard that a queſtion of fraud 
was not to be made out by parole evidence, proving 
ſuch facts as infer fraud. In the caſe of ſuch a wadſet, 
my idea is, that it would be a fraudulent vote, though 
the voter had taken an eſtate ſufficient (as the law of 
Scotland ſays) for the purpoſe of voting. But as he 
had taken it in fuch circumſtances, as ſhewed that it 
was not calculated to ſerve his own purpoſes, therefore 

it would afford pregnant evidence of fraud. 

This is a caſe, where there is a liferent of about a 

ſmhilling value; that is, it is abſolutely nothing. I am 
ſpeaking of the appellant's title. But if even ſuch an 
eſtate was bought out and out, with a view, not to the 

enjoyment of a ſhilling a year, but for the purpoſe of ; 
enjoying the franchiſe, which by the conſtitution of 
that country is annexed to that eſtate (provided that 
is diſtinctly and clearly done,) I ſhould apprehend that 
eſtate would convey the vote. But if a perſon con- 
veys the eſtate to another, who inſtead of paying the 
purchaſe money, and inſtead of paying the expence of 
conveying it, holds it at the expence of the grantor 
himſelf; and more particularly ſo, if he holds it under 
an honorary engagement, that he will never diſturb 
the title of the grantor, (there are a thouſand ways in 
which it might be ſtated) in that caſe, the perſon that 
holds it, would be thought of in the moſt reproachable 
manner 
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manner in the world, if he ſhould offer to interrupt 
the title of the grantor. If he holds it under an 
honorary engagement, the moſt imperfect in point of 
actual obligation, in my opinion, he holds it fraudu- 
lently. The right of uſing it is not in reality or in 
fact in him. Rumour ſays that in this and that county 
in Scotland, great Lords who have vaſt eſtates, ſo large 
as even to divide the county among them, have taken 
upon them to convey the Superiority by parcels to two 
or three hundred different perſons, for the purpoſe of 
giving them, what have been called, confidential votes. 
If they are confidential, I ſhould have no difficulty in 
ſaying what I think of them, namely, that they are no 
votes at all, Becauſe from the very moment a man 
holds the eſtate, with any degree of confidence, there 
is a want of a legal and complete right. 

I am glad it has occurred to me to mention it now, 
becauſe it is a matter very important for your Lord- 
ſhips* conſideration ; that if thoſe eſtates, by any of the 
confidential holders were to be withheld from the 
family that granted them, that family has no way what- 
ſoever to get them back again, No proofs of con- 
fidence would enable them to get them back. They 
would be obliged to prove a fraudulent conveyance, 
and the law would not permit a man to plead againft 
his own fraud. The eſtate therefore could not be 
drawn back by the grantor, upon the plea of fraudu- 
lent confidence: And yet it is not held by the grantee 
legally. I do not care for pointing out by what means, 
but this information has been conveyed to me in ſuch 
a form, that I verily believe it will not be long, before 
your Lordſhips will hear of diſputes to a great amount, 
turning upon this ground, It happened not a great 
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while ago, that the eſtate of no inconſiderable family 
was thus granted out ; and the gentleman did not think 
| himſelf at liberty to avail himſelf of it. He was pre- 
vailed upon not to do it: But if he had thought proper, 
he might have availed himſelf of it, and have kept 
the eſtate. | 

This brings me to the conſideration of the vote now 
in queſtion. The fact ſeems to be admitted to a cer- 
tain extent. I wiſh it had been more fully ſo. This 
eſtate of Mr. Stewart's, is an eſtate held under the 
ſtricteſt entail known by the law of Scotland. He 
was under the neceſſity, in the firſt glace, to violate 
the conditions of that entail, by making the ſubinfeu- 
dation to a perſon in confidence. I hope he knows 
whom to truſt, How he is to get back that eſtate, is 
more than I know. After he had made that ſubinfeu- 
dation, he conveys the Superiority to Mr. Elphinſtone, 
and ſeveral other perſons. Thoſe conveyances were 
alſo breaches cf the entail, to which the heirs of entail 
were not bound to conſent. And if an heir of entail, 
after he had come into ſuch an agreement, ſhould think 
fit to reſile, there would be nothing to ſtop the decla- 
rator, You cannot alledge your own fraud to ſtop a 
declarator, at the inſtance of another. Mr, Elphin- 
ſtone is ſuppoſed to have taken this eſtate, ſubject 
to be called back in this manner, by the heir of 
entail. It is gravely alledged, upon the part of the 
| appellant, and it is certainly true, nobody can challenge 
the eſtate but the heir of entail. If he was to chal- 
lenge it, he could get back the eſtate. But till that 
is done, the eſtate does remain, in. the eſtimation of 
law, the eſtate of the voter. But the queſtion is not, 
whether it is in the eſtimation of law the eſtate of the 
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voter; but whether according to the tenor of the 
tranſaction, a court of juſtice can or cannot diſcover, 
that this is a ſpecies of eſtate, which Mr. Elphinſtone 
would not have taken upon his own account, or upon 
any account but that of the grantor's requelt. 

If you were to lay it down as a rule in the caſe, 
that provided he had paid ten guineas for the eſtate, 
and 201. or 3ol. for the conveyance of it, that ſhould 
prove it a hond fide eſtate, you would decide upon one 
of the objections, but not upon the other; and lay 
down a general rule, which I certainly do not. I am 
not laying down a rule of law ; I am not laying down 
a rule of evidence; I am not laying down a rule of 
preſumption 3 nor in ſhort any one rule by which the 
court can be afterwards bound. It muſt be upon the 
general ſtate of the tranſaction, that the court may 
collect that the eſtate, inſtead of being intended to be 
uſed or diſpoſed of by the grantee, was intended between 
them to be at the uſe and diſpoſition of the grantor. 
And whenever a caſe affords circumſtances ſufficient, 
fairly and roundly to raiſe that preſumption in an un- 
anſwerable degree ; or to raiſe it in a degree which 
the party himſelf cannot anſwer; in ſuch a caſe as 
that, the vote muſt be held to be void. 

Some caſes have been quoted, as decided by your 
Lordſhips, in which it is ſuppoſed to have been laid 
down as a rule, that the party himſelf could not be 
examined, as to the bond fide manner in which he held 
the eſtate, Caſes were adduced which prims facie go 
ſome way towards affording an inference, that ſuch 
were the ideas in your Lordſhips minds, at the time of 
the deciſions mentioned. I beg in the firſt place to 
remark, that you have laid down no ſuch rule by any 

deciſion; 
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deciſion. Conſequently when theſe caſes come to be 


argued, if ever they ſhould again, the queſtion will 
not be, whether it is abſolutely true, that no man can 
be examined, that has once taken the freeholders oath. 
Many of them do not chuſe to do it; and I do not 
wonder at it. For though no diſgrace or baſeneſs 
could be imputed to the making a vote of this ſort, it 
cuts a little cloſer, when the voter comes to take the 
oath. I do not wonder that a man of honour ſhould 
fay, as was ſaid at the bar, that he took this eſtate as 
a real and true eſtate, for his own uſe and benefit 
only, and-not another's. But I doubt whether in this 
caſe, Mr. Elphinſtone would have ſworn ſo in the 
terms of this oath. I am ſure he would not, if he 
had felt in his own mind any honorary obligation, 
even though not a legal one, to uſe or to diſpoſe of 
the eſtate at the requiſition of the grantor. If your 
Lordſhips will caſt your eyes over the ſtatute, you will 
find that the whole ſcope and object of the oath was, 
that the court of freeholders (who have not the means 
of a long examination, and cannot purſue the caſe as 
a court of juſtice would, and are to purſue it by ſuch 
ſhort means as they have in their power) may have 
reference to the oath of the party. Are there words 
in the ſtatute, that can prevent the court of Seſſion 
from going further, in ſuch a caſe as this? If there are 
any ſuch, it is more than I yet know, or am inclined 
to agree to, unleſs I find that the caſes, taken alto- 
gether, do abſolutely fix that ſenſe upon me, by the 
authority and reaſons of them. It is every day's ex- 
perience in every court of juſtice, and there is no 
reaſon for the contrary, that where a man is giving 
teſtimony upon an eſtate, or other intere& which has 

been 
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been drawn into queſtion, he may be again examined, 
after taking an oath. A caſe occurs to my mind upon 
a policy of inſurance. A great number of under- 
writers may have actions brought againſt them, upon 
the terms of the agreement. It would be ſtrange if 
the broker or other witneſs examined in the firſt cauſe, 
could never be examined again. It would be extra- 
ordinary if he could ſay, I have been ſworn in a 
cauſe already; you cannot examine me again.” In 
the court of Chancery there is no ſuch rule. A per- 
ſon's being ſworn in one cauſe, will not prevent his 
being examined in another. It appears to be impoſ- 
ſible, that ſuch a maxim ſhould have been eſtabliſhed. 
I do not ſee upon what ground, it would have been 
neceſſary to the deciſion of the caſes alluded to; nor 
upon what ground it is poſſible to declare, that a man 
muſt not be examined, in what they call a judicial 
examination, becauſe he has once before taken the 
freeholder's oath. I am inclined to believe, if they 
examine accurately thoſe caſes, they will find that the 
objection was to the form of particular interrogatories, 
and not to be bottomed upon this principle, that a 
man who has been examined once can be examined 
no more. ; 

My Lords, this caſe comes before your Lordſhips 
under particular circumſtances. A great many ſuch 
caſes were under the view of the court of Seffion, at 
the ſame time. In ſome of them, evidence was given, 
and they were argued in the court of Seſſion at large. 
But this was. argued ore tenus, without evidence or 
facts ſtated in writing. Without a diſtinct view of 
the evidence that was given in the cauſe, particularly 
where it is attended with ſuch doubts and nicety as 

Vor, III. x this, 


* 
= 


V 


n = 
EL 


2 af ney 


— nc 


> e 
— 2 =>. 


— 


. 
— 
— 


. - - Fe Ox % 
Dr 
Sas RC, 
we * ” +S- 
— = 
— — — 


9 2 


3 


- 


TH ESE AE © WS. 


m 


in 
. 
1 
- h 
v4 

7 + 

« 

\ 


386 APPENDIX To rA 


this, I ſhould be extremely ſorry to be forced on to a 
deciſion, where every article, and every circumſtance 
of it was not ſo perfectly before the court as it ought 
to be, in order to found the judgment, which your 
Lordſhips ought to pronounce upon it. No caſe can 
come before this houſe, where the utmoſt a:wiety 
ſhould not 'be uſed, to adhere cloſely to the rules of 
law. And if there be a caſe diſtinguiſhable from 
another, in that particular, I ſhould ſay this is one, 
which by the peculiar conſtitution of the kingdom of 
Scotland, tne court below ought to judge of with the 
utmoſt attention : As the right to a ſeat in parliament 
may depend upon it; and upon account of the great 
and momentous concern which is involved in it, 
Therefore I will not propoſe more to your Lordſhips, 
than to remit this back to the court of Seſſion, with 
a view that they ſhall proceed to the examination of 
all the points in it ; that their deciſion may be founded 
upon the evidence, ſtated amply and deciſively before 
them, and that they ſhould decide what ſteps ought to 
be taken in the matter,” 


As ſoon as his Lordſhip had concluded, Lord Lough- 
borough roſe, and.exprefled his perfect concurrence 
with the doctrine delivered in the foregoing ſpeech, and 
his aſſent to the motion with which it concluded: 
Wnereupon the queſtion was put upon it, and carried. 


THE SECOND cauſe upon this ſubject, aroſe upon an 
objection to the inrollment of Sir John M®Pherſon as 
a frecholder of Aberdeenſhire; for whom (at that 
time abroad) a claim was entered, previous to the 
Michaelmas Head-court in 1788. His title was a 


diſpoſition 
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diſpoſition in liferent of a Superiority, from the Duke 
of Gordon, executed in 1786. The claim was ob- 
jected to, as nominal and fictitious ; but the majority 
of freeholders preſent voted for admitting him to the 
roll. Hereupon the objecting freeholders complained 
to the court of Seſſion, in ſupport of the objeCtion z 
and inſiſted that Sir J. M®Pherſon ſhould anſwer certain 
interrogatories, tending to eſtabliſh it. The reſpon- 
dent by his anſwer contended, firſt that he was not 
bound to anſwer the queſtions, for the purpoſe to 
which they pointed: And ſecondly, that there was 
nothing in the facts alledged, even if admitted by him, 


by which the objection to his inrollment could be 


ſupported. The court by their judgment pronounced 
march Toth, 1789, found it incompetent to put the 
propoſed queſtions to him, repelled the objection, and 
diſmifled the complaint. From this interlocutor, the 
complainers appealed to the Houſe of Lords. The 
appeal was heard there on the 15th, 16th and 19th of 
april, 1790, On the laſt of which days, after the counſel 
had finiſhed, the Lord Chancellor ſpoke as follows: 


« My Lords, 

e doubt not that the queſtion in this cauſe has 
created a conſiderable degree of anxiety, with regard 
to the particular intereſts to which the determination 
may apply in its conſequences, I ſtand in a ſituation 
perfectly clear of all that anxiety ; having no property 
or intereſt whatever, in that part of the country from 
whence the queſtion comes. If I could poſſibly en- 
tertain a wiſh upon the ſubject, it muſt be to ſupport 
the deciſion, 
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The only queſtion before us, is, What is the law 
of Scotland upon the point ? Not what it ought to be. 
If the conſtitution of that country is ſo far fallen off 
its baſis, that inſtead of repreſentatives choſen by the 
real and effectual landed property, they are to be 
choſen by what is almoſt leſs than a ſhadow, this is 
not the place to ſhew zeal for its reſtoration. If it 
can be maintained, as it has been at the bar, that the 
counties of Scotland may be repreſented as Old Sarum 
is, it is not the province of the Houſe to ſay, it ſhall 
not be ſo repreſented, On the contrary, it is the 

duty of the Houſe, in its judicative capacity, to de- 
clare that to be the true repreſentation, 

The preſent queſtion does not go upon the very 
ſame points, with what occurred in the caſes ſo often 
quoted, and ſaid to be ſettled by deciſions of this 
Houſe. Though I am ready to declare, that I do not 
feel the ſame degree of concurrence with thoſe de- 
ciſions, which I have been ſenſible of in moſt of the 
other deciſions, which the Houſe has come to, upon 
the advice of a great and eminent perſon. Yet I 
ſhould certainly have been much difinclined to eſtabliſh 
a contrary principle, I do not mean to ſay, that if 
the very ſame queſtion ſhould come again before the 
Houſe, I ſhould look upon them to be fo decided, as 
to make it unfit for your Lordſhips to reconſider them. 

Where a queſtion has been decided in the laſt reſort, 
and all the arguments upon it fully ſtated, and another 

_ preciſely fimilar occurs, it will require much con- 
ſideration before your Lordſhips agree to decide dif- 
ferently. But it is impoſſible to lay it down as a rule, 
that a judgment in the laſt reſort ſhall change the law; 
though it binds the particular cafe, no doubt, irrevo- 
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cably. It were an abſurd propoſition to ſtate, that 
even in the laſt reſort, there is infallibility. If it were 
ſuppoſable, that the Houſe ſhould decide, that a grant 
to a man and his heirs, did not paſs a fee ſimple, it 
would be abſolutely neceſſary, upon the next occur- 
rence of ſuch a caſe, to reverſe the principle. And 
I cannot avoid ſaying, that it is piteous to ſee the 
learned judges of Scotland, (as I obſerve in the notes 
of what they ſaid in the preſent cauſe) lamenting that 
thoſe deciſions were made, becauſe contrary to what 
they conceive to be the law, and yet conſidering 
themſelves as bound by theſe deciſions. 

Your Lordſhips know that a juriſdiction has been 
given to the court of Seffion, in matters of election, 
to prevent the uncertainty which muſt have ariſen 
from deciſions in the Houſe of Commons. It has been 
conſidered as one of the greateſt advantages that 
country could boaſt of, that the right of election could 
be made clear to the very concluſion, by a diſcuſſion 
before the ſupreme court of Juſtice in that country. 
The preſent cauſe has ariſen under that juriſdiction, and 
your Lordſhips are to determine, whether the court 
has decided rightly, according to the law of elections 
for Scotland. | | | 

The queſtion is, whether a real, ſubſtantial, Bend 
fide eſtate has been gained by the perſon put upon the 
roll. For an eſtate may ſtand well upon parchment, 
which is not ſound at bottom: And I need not ſurely 
ſtate to your Lordſhips, that it is no part of the law 
Scotland, That a man ſhall have as many votes as 
the extent and value of his property would go to, if 
divided, That is not contended for on any hand. 
Therefore all pretences that men of great fortune 
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ſhould have great weight, in the repreſentation of that 
country, fall to the ground. It is clear, that the policy 
of the law does not mean to give to any man, let his 
fortune be what it will, more than one vote. The 
act 1681 introduces no new qualification, but only 
defines what is the real eſtate in land, which ſhall in- 
title a perſon to vote. I need not mention the par- 
ticular eſtates enumerated in the ſtatute, but only 
obſerve, That it requires the being publicly infeft and 
in poſſeſſion. What is the true meaning of thoſe words? 
The unbiafſed judgment of any individual may be 
ſuffered to explain them, The common language we 
have heard ſo often, as applied to the caths which 
electors muſt take, calling them the oaths of tru/t and 
poſſeſſion, is nearly ſufficient to ſhew what the idea of 
the country is, as to being poſſeſſed. All the terms 
ſet forth in theſe oaths are ingredients to prove, whether 
perſons are or are not in actual poſſeſſion. 

The act of the 12th of Queen Anne recites, that 
an abuſe prevailed, of perſons getting into the apparent 
poſſeſſion of lands, upon conveyances granted in tr, 
to create and multiply votes, contrary to the true in- 
tent and meaning of the former acts. And among 
other proviſions to remedy this, it directs that the 
perſons upon the roll ſhall take an oath, in the terms 
there mentioned. This act is worth attention, as the 
principal part of the preſent diſpute hinges upon "Mm 
has been contended, that if the perſon ſwears, that he 
is not in the circumſtances ſtated in the oath, he ſhall 
have a right to vote; and that you ſhall prove that he 
is in thoſe circumſtances, only by his refuſal to take 
the oath, and in no other way whatſoever. And your 
Lœdſhips have been told very ſeriouſly, that this is the 

mot 
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moſt effectual way of preventing the m which the 
act meant to detect and avoid. 

There can be no better method of 3 this 
act, than by conſidering if this be really the moſt 
efficient mode, If you ſuppoſe the oath accumulative, 
there is no doubt in the world. It is additional to 
the ſecurities that exiſted before, and which will exiſt 
after the oath is given ; and therefore the oath does 
tend, in a certain degree, to purge the roll of thoſe 
that ought not to be upon it. But if you ſuppoſe it a 
commutation ; that is, that inſtead of being at liberty 
to proceed againſt them any other way, you ſhall have 
the benefit of putting this oath, there could not be a 
worſe bargain. In that way all who are content to 
take an oath, though falſe, ſhall be admitted ; and 
thoſe who ſcruple to take a falſe oath, ſhall be rejected. 
Your Lordſhips will recolle& further, that this ſtatute 
relates to voting at elections only; and it declares that 
notwithſtanding ſuch oath taken, other objections may 
be made: And therefore to draw an argument from 


it, to the caſe of coming on the roll, is wrong. That 


is not within the view or object of the ſtatute, by any 
conſtruction. 

The act of the 7th Geo. IId. did no more than alter 
the form of the oath. By the oath in that ſtatute, the 
taker is obliged to ſwear he had given no promiſe, 
obligation, &c. except what appears from the face of 
the title deeds claimed upon. Now ſuppoſe there was 
an engagement to reconvey, indorſed upon the con- 
veyance, the claimant might ſafely take the oath ; but 
will it be argued, that that would not afford an ob- 
jection to his qualification, and that the circumſtance 
of his having come under ſuch an engagement, could 
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be proved only by putting the oath? A vaſt deal of 


confuſion has been introduced into the argument, by 
not obſerving what the oath applies to, and what it 
does not apply to. This is a queſtian upon the title 
of Sir John M Pherſon to be admitted upon the roll. 
Some nib] Fords have obſerved, that he is inrolled. 
It is true, he was inrolled ; and. it is eaſy to ſee, that 
if there happened to be a majority of freeholders of 
the ſame deſcription with himſelf, he would be inrolled. 
But that is the miſchief the law was calculated to 
redreſs, by the application to the court of Seſſion; 
and therefore your Lordſhips are determining the cauſe, 
exactly as if he had not been put on the roll. You 

are trying whether he ought to have been inrolled, 
Now let us ſee a little, what the policy of the law 
ef Scotland, as it ſtands upon theſe acts of parliament, 
is with regard to that ſubject. In the year 1681 it 
was provided, that there thould be a roll of frecholders 
made up, not only at the election of members of par- 
liament, but at each of the Michaelmas courts, to pro- 
vide againſt ſuch partialities as thoſe political aſſemblies 
were too much liable to, in their own natures, and to 
prevent the judgment's reſting even upon the parlia- 
ment of Scotland. The policy of the act was to give 
the freeholders the original right of deciding, upon 
the titles of thoſe who were to vote; and it was pro- 
vided that unleſs an objection was made at the time, 
no objection ſhould be made afterwards ; and as far 
as the election was thought of, it was meant to make 
the parliament a court of appeal. The freeholders 
were firſt to determine, and the parliament afterwards ; 
and ſo it ſtood for a conſiderable time. It has been 
faic, that from the year 1681 to 1743 (the date of ſtat. 
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16 Geo, IId.) if the freeholders had put an improper 
perſon upon the roll, without an objection ſtated againſt 
him at the time, there was no way of correcting the 
abuſe. With ſubmiſſion to that opinion, I doubt it. 
J take it, that even independently of the act 168r, 
the general juriſdiction of the court of Seſſion would 
have enabled them, not in a ſummary way, as provided 
bythe 16th Geo. II. but in the ordinary courſe of their 
juriſdiction, to have reformed ſuch abuſe, I take it 
to have been ſo determined in regard to boroughs, 
where relief has been got from the ordinary juriſdiction 
of the court of Seſſion, But the 16th Geo. IId. gives 
a ſummary juriſdiction upon this ſubject. How does 
the ſummary juriſdiction apply? Not to the right of 
election. The court of Seſſion has no ſummary 
Juriſdiction as to that, I do not fay, never had ; for 
the act of 1681 gave it expreſsly. But from the time 
of the Union, to the 16th Geo. IId. the court of 
Seſſion had no juriſdiction to try the right of election. 
That muſt and could have been tried by the Houſe of 
Commons only. The 16th Geo. IId. has been thought 
by ſome, to have intended veſting the whole of the 
juriſdiction in the court of Seſſion; and J confeſs for 
myſelf, I find it a very difficult matter to invent or 
ſtate a caſe, where the Houſe of Commons can pro- 
perly interpoſe, with regard to a perſon's title to be on 
the roll, Becauſe if the ſtatute 16th Geo, IId. gave 
the court of Seſſion an authority over the roll, in all 
the extent of making up that roll, I find it a difficult 
matter to ſuppoſe a point of objection, that does not 
come within the range of . that authority. I have 
always heard learned perſons from Scotland, whom I 
have converſed with, ſpeak with ſome degree of horror, 
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of the Houſe of Commons interpoſing ; and I always 
thought they looked upon themſelves as ſecure, upon 
the idea that the Houſe of Commons would not do it. 
But ftill in reſpect to this argument it has little effect, 
for this is a queſtion not upon the right of voting at 
elections, but upon the right of ſtanding upon the 
roll. 

Now let us conſider how the oath, provided by the 


ſtatute of Queen Anne, could poſſibly apply to this 


caſe, And I refer myſelf to that oath, chiefly for the 
purpoſe of ſhewing, that it has abſolutely nothing to 
do with the ſubject matter of the preſent diſpute ; i. e. 
whether a man ſhould ſtand upon the roll or not. For 
as the oath of the 12th of Anne was, it could not have 
been put to him, but at the election of members to 
ſerve in parliament. He was at liberty to ſtand upon 
the roll, and to vote for others ſtanding upon the roll ; 
and he could have gone on for feven years together, 
adjuſting the roll from Michaelmas to Michaelmas ac- 
cording to his own judgment, and there was no way 
of putting the oath to him. Thus it ſtood till the 7th 
of Geo. II. twenty years. If it be clear, that the oath 
adminiſtered by virtue of the x2th of Queen Anne, 
had no relation to ſtanding upon the roll, but merely 
to the election, how was it poſſible the parliament at 
that time ſhould have thought, that the oath ſo to be 
taken, could poſſibly afford the leaſt degree of ſecurity 
to the intereſt of the freeholders, that they ſhould not 
have perſons put upon the roll to depreciate their 
votes? How could they ſuppoſe or conceive, that an 
oath ſo inapplicable, could produce the leaſt effect to 
that end? Under the. ſtatute of Anne, a perſon re- 
fuſing the oath could not vote in elections. Yet he 

might 
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might remain upon the roll; and if twenty others 
ſhould claim, he would have had a voice in putting 
them upon the roll. The counſel therefore {hift their 14 
ground to the 7th Geo. II. but that will not help 1 
them; for that act contains no new enactment. It 1 
is merely a correction of the ſtatute of the 12th of 4 
Anne; and it is impoſſible to argue, that there is any 
intention upon the corrected oath of the 7th of Geo. IT. 
which is not applicable to the 12th of Queen Anne. 
But if it were ſo, it would vary it only in degree 3 
but in principle it would not vary it at all: For even x 
as it ſtands upon the oath of the 7th of Geo. II. this | 
conſequence follows, that if a man refuſes to take the 
oath, either at the Michaelmas meeting, or at the 
election of members of parliament, he is to be ſtruck = 
off the roll. I do not know why he ſhould be fo, if = 
their conſtruction of the 12th of Anne is right. But ww 
he muſt be upon the roll, before he can have the oath | 
given him. There was a caſe determined in this 
Houſe, and ſo the law is underſtood to ſtand, by the 1 
tenth ſection of the 16th Geo. II. that thoſe oaths = 
which are to be given before the election of a Preſes, Wo 
do not extend to the qualification oath, but only to 
the oaths to goyernment, It is therefore a clear pro- | 
polition, that he may vote for the Preſes and the 3 | 
Clerk; and the Preſes, we are rightly told, has a l 5 
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double voice; and thus the election may be carried, 
by the yoice of one to whom the oath cannot be 
put. F 
g I think the deciſion of the preſent queſtion does not 
ſignify an iota. For from what I am told of Sir John 
Macpherſon, and the character he holds in the world, 
that he will take ſuch an oath, I believe no more than 


that 


—— os ANIL = 


=» 8 
= 2 
» Py = 
. 
HO - 
: ; 
22 


8 
* 
4 


. nee 
arr Yo a oo” a fs > Ag Ie 5 5 
a p — — 9 


396 APPENDIX ro Treg 


that I ſhall take it. But it,is of importance to the 
queſtion, that a man in that ſituation might ſtand up- 


on the roll, and produce the effect now mentioned. 


At the ſame time, the circumſtance of his being cap- 
able of producing ſuch effects, and the inconvenience 
which manifeſtly reſults from the effects fo produced, 
are not the grounds of my argument. I only uſe 
them as illuſtrative, i. e. as tending to ſhew, that nei- 
ther the one nor the other of theſe oaths, related to 
the right of individuals to be put upon the roll, They 
relate to a different ſubject, and ought not to be con- 
founded with that. If you take that to be clear, what 
does it amount to? No more than this; a queſtion 
whether an oath to be taken, in order to exerciſe one 
out of many franchiſes that belong to a freeholder, 
was intended by the legiſlature to give him, for the 
poſſibility of that being put to him, (and whether put 
or no, is the ſame thing) a complete title to exerciſe 
all other franchiſes whatſoever ; including thoſe to 
which the oath did not relate, Taking it in that way, 
it ſeems to be a propoſition monſtrous and untenable. 
What is the queſtion in this particular caſe ? Sir John 
Macpherſon's agents, in his abſence, - tender deeds to 
the freeholders which appear tolerably fair. The free- 
holders are a good deal aſtoniſhed, and heſitate. But the 
majority, not being people of a deſcription to be much 
aſtoniſhed, or to have any heſitation on ſuch points, 
inroll him. A complaint is chen exhibited, under 
the act 16 Geo. II. alledging that the freeholders had 
done wrong ; for that notwithſtanding what appeared 
on the face of the titles, he had no real ſubſtantial 
right, but was merely nominal and fictitious, and ought 
conſequently to be rejected. | 
3 It 


TY aw. _—_ 


hy od my ww On, OA. wk A 


op 


CASE OV LIN. 397 


It was faid at the bar, that nominal and fittitions were 
terms undefined. I define it, the not being really the 
man he deſcribes himſelf to be. The counſel who 
ſaid ſo, did himſelf define it in the next ſentence, 
very nearly, by aliud agit, aliud ſimulat. He produces 
titles, which on their face import to convey an eſtate ; 
but he has obtained them under circumſtances which, 
if diſcloſed, would ſhew that nothing like ſuch a con- 
veyance, was in the contemplation of the grantor or 
grantee. 

The next ſtep in the courſe of pleading, is to call 
on the perſon complained of, to confeſs or deny what 
would go, ſome way or other, to eſtabliſh the fact. 
It is material to be appriſed of what this proceeding 
means, in the law of Scotland. The learned gentle- 
man who appeared at the bar for the reſpondent, and 
whoſe knowledge in that law has been uſeful to the 
houſe on ſeveral occaſions, (and will I hope continue 
to be ſo frequently, as I do not know a more ſatisfactory 
arguer) has told you expreſsly, that this is the uſual 
courſe of pleading, in the court of Seſſion. A man 
is called upon to confeſs, or deny. If he confeſſes, 
the fact muſt be taken to be true : But whether 
that fact is concluſive, is a different matter. If the 
circumſtances confeſſed do not conclude, the con- 
ſequence is only to avoid the confeſſion. On the 
other hand, it does not preclude the other party from 
giving additional evidence, which may obtain judg- 
ment the other way. But if neither the thing con- 
feſſed, nor the additional evidence, creates a caſe to 
bind the opinion of the Court, there muſt be judg- 
ment of Abſolvitor. If the facts on which the caſe 
turns, lie in the knowledge of the party, he muſt not 
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put the other ſide to the expence of proofs. If he 


does, by his denial, the Court gives coſts againſt * 


him. 

At this ſtage of the proceedings in the preſent 
caſe, the Court takes up the queſtion, and pronounces 
a judgment of Abſolvitor, upon its being propoſed 
that the defendant ſhould plead' in this manner. The 
Lords of Seffion have taken it into their heads, that 
ſome judgments of the Houſe of Lords prevented 
them From what? Not only from putting the 
truſt oath, but from all other inveſtigation, and even 
from having recourſe to the oath of Verity. That 
oath is a contract between two parties in a ſuit, where 
one party ſays, I wave all other proof, and refer it to 
you my adverfary, whether ſuch facts are true. He 
may do ſo, but he cannot afterwards produce a witneſs, 


to the ſame points the party has been examined to. 


He muſt abide by the party's depoſition, in theſe 
points, in conſequence of the contract. I ſee ſome 


doubt, if the oath of Truſt has actually been put, 


and is to be conſidered as an oath of Verity, whether 


other evidence can be reſorted to; and upon that the 


Houſe ſeems to have gone, in the caſes alluded to. 
But the very argument proves, that the Houſe had no 
idea, that the matter could not be examined by other 
means. What a monſtrous propoſition was laid down 
at the bar ! That if a man were to have his back-bond 
produced, and it was proved he had made a contract 
to give up the eſtate, yet the legiſlature means to ſay, 
that if he was bold enough to perjure himſelf, he 
ſhould be in itled to the franchiſe es nomine as per- 
jured. (It is impoſſible to ſtate it in any other man- 
ner.) And that the court of Seſſion cannot interfere, 

9 | and 


CASE or ELGIN. 399 


and the perſon muſt remain upon the roll to all eter- 
nity, if he will venture to ſwear contrary to every 
proof, even contrary to what may appear on the face 
of the writings he produces. 

If the court of Seffion can, by any other means than 
putting the oath of Verity and reference, diſcover the 


fraud, your Lordſhins' judgments are fo far from de- 


nying their juriſdiction and authority, as by the argu- 
ment is ſuppoſed, that the judgments imply that the 
court of Seſſion ought to go upon all other points. 
The queſtion here does not ariſe upon that peculiarity, 


whether they are at liberty, as in ordinary ſuits, to- 


put it by reference to the oath of the party; and the 
court of Seffion were extremely miſtaken, if they ſup- 
poſed your Lordſhips meant more than was ſaid. I 
do not believe any noble Lord at that time would 
have ſaid, the court of Seffion muſt not meddle at all. 
The inquiry is thrown upon them by the a& of 
16 Geo. TI. The juriſdiction could not be given, 
merely to ſee whether the eſtate was good ex facie of 
the title deeds. That, it is to be preſumed, would 
always be taken care of . 


Now it is inſiſted, that if a freeholder ſtates to the 
court of Seſſion, that the conveyance, though bearing 
to be an inveſtiture of the eſtate, really gives no ſub- 


The noble Lord in this place mentioned ſome particulars 
of the method of making ſuch qualifications in Scotland; 
ſhewing, for the general information of the Houſe, that 
they contained a full conveyance in form of the eſtate, but 
that they were an empty form, See before, pa. 338. 
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ſtantial title, the court of Seſſion ſhall not inquire 
into it. Then the beſt way would be, not to ſuffer 
ſuch a charge to be made at all. The concluſion is fo 
plain, that I need not argue upon it. 

It has been ſaid that fair votes may be thus cut 
down, if the Court is to decide upon their ideas of ho- 
norary engagements. I do not mean by honorary, the 
engagements which gratitude, or the force of obli- 
gation impels a man to think himſelf bound to per- 
form; for ſuch obligations lead to exerciſe a judg- 
ment on the ſubject. But I mean that a fair qualifi- 
cation, ſhould be ſomething paramount to leaving in 
the hands of the grantor, the diſpoſal of that very ſub- 
ject which, primd facie, he appears to have parted 
with. . 

The queſtion, Do not you think yourſelf in honour 
bound? has been objected to. I do not ſay the queſ- 
tion is preciſe, nor that it is concluſive. We are not 
conſidering the concluſiveneſs of the queſtions, but 
only the right to put queſtions at all. If the queſ- 
tions or anſwers are not material, the defendant will 
not be hurt: But at this ſtage, I cannot ſay that it is 
totally immaterial. What a man thinks in his own 
mind, may be a mere ſenſation, and amount to no- 
thing. But if that impreſſion upon his mind, ariſes 
out of the reſt of the tranſaction, it extends itſelf to 
the grantor, and may ſhew what was the conſidera- 
tion of the grant. If it has paſſed from the mind of 
the grantor to the grantee, and from the mind of the 
grantee to the grantor, that the grantee is to em- 
ploy the eſtate, for the benefit of the grantor ; (I do 
not aſk whether it is in writing, or in words) but if 
in fact there exiſts ſuch an underſtanding, it comes 

within 
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within the very terms of the act of parliament. 
Whether the queſtions here propoſed, are ſufficient or 
not ſufficient to make out this, I inquire not. 

When you talk of an eſtate given to a ſon or a bro- 
ther, or purchaſed for a valuable conſideration, be- 
cauſe a man thinks fit to have an intereſt in ſuch an 
election; if upon the eve of the election, he is deſired 
to vote for a particular candidate, he may ſay, No, I 
have nothing to do with you my grantor ; I never meant 
to vote for whomſocver you choſe to put up. It may 
be ſaid or hinted, that it was expected he ſhould, and 
that the qualification was granted upon that expecta- 
tion; but it may be refuſed. If Sir John Macpherſon 
was told, it was out of the great perſonal kindneſs the 
Duke of Gordon had for him, that he made him a 
preſent of this right to vote, it would be thoroughly 
underſtood between them, and by any gentleman that 
hears me. If a vote of that fort were offered him, 
and he had no diſinclination to be the ſervant of the 
noble Lord, he would aſk no queſtions, but take his 
vote and poll, and go on. But if he diſliked it, he 
would ſay, Let me underſtand how this is; whether 
really there has been that ſort of heartineſs and kind- 
neſs, which I did not know of. For if there is the 
leaſt degree of underſtanding, that I am to vote for 
any candidate you may put up at the next election, 
from any notion of honour with regard to you, I will 
not take it.” I do not think a vote of this kind can 
paſs from one gentleman to another, without its being 
well underſtood. -Sometimes it may be underſtood 
from circumſtances. If it is out of the reach of all 
poſſible inquiry, there let it lie. As many proofs as 
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I can get, I will get; and what I cannot get at, 1 
will not decide upon: But I will go as far as I can. 
I am not one of thoſe, who are apt to examine prin- 


ciples, for the ſake of overturning the conſtitution of 


any place; much leſs of a country which has flouriſhed 
many ages under that conſtitution, He is a bold man 
who undertakes, upon any abſtract ideas, to new mo- 
del the conſtitution of a country. I give no opinion 
upon that ſubject. What I propoſe goes upon as per- 


fect a conviction, that I am ſpeaking the law of Scot- 


land, as dry ſolid reaſoning can eftabliih upon my 
mind; and does not flow from zeal, or public wiſhes, 
or any private object reſpecting the ſubject. And 
therefore I move your Lordſhips to revetſe the Inter- 
locutor, and to declare that the reſpondent ſhall confeſs, 
or deny, the truth of the ſeveral matters contained in 
the appellant's averments.“ 


After his Lordſhip had concluded, Lord Lough- 


| borough roſe, and as in the former cauſe, but more 


at length, expreſſed his concurrence with the Lord 
Chancellor, whoſe motion paſſed accordingly. 
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1 The Committee was choſen on wedneſday, march 1 
: I 29th, 1786, and conſiſted of the following members : B 
4 f 

* William Selwyn, Eſq; Chairman. re 
1 Lord Viſcount Maitland, | 3 5 
F William MDowal, Eſq; 5 Tl 
0 Cha. Alex. Crickitt, Eſq; James Gordon, Eſq; F. 
1 Hon. J. Somers Cocks Henry Thornton, Eſq; 88 
4 Sir James Duff, Ent. Robert Thornton, Eſq; Q 
. Daniel Pulteney, Eſq; Paul Orchard, Eſq; bo 
1 Henry Cecil, Eſq; Harry Burrard, Eſq; WI 
1 Hon. Dudley Ryder John Langſton, Eſq; for 
g his 
4 Petitioners, 8 
2 Certain Freeholders of the county, in favour of George * 
3 Campbell, Eſq; 1 
4 Sitting Member. ſai 
4 Alexander Brodie, Eſq; hes 
W- | 

4 Counſel. the 
3 For the Petitioners, Mr. Wight and Mr, Geo. Wilſon. _ 
A For the Sitting Member, Mr. Abercrombie and Mr. the 
4 Douglas; and, in the abſence of the latter, Mr. Grant. ma 
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HE. petition was in the following words, 

& Setting forth, „That at the laſt election 
of a member to ſerve in parliament, for the ſaid 
county of Nairn, on the 22d day of december, 
1785, George Campbell, Eſq; and Alexander 
Brodie, Eſq; offered themſelves candidates to 
repreſent the ſaid county in parliament ; and that 
at the ſaid election, objections were made to the 
right of Sir Ludovick Grant, and Captain John 
Fraſer, to ſtand on the roll of freeholders, or to 
vote for a commiſſioner to repreſent the ſaid 
county 1n parliament ; 1n reſpect that they were 
both denuded of the freehold eſtates, in right of 
which they had been originally inrolled: The 
former by having granted a truſt diſpoſition of 
his eſtate, for behoof of his creditors, on which 
the truſtees were infeft and in poſſeſſion; and the 
latter by a decree of the court of. Seſſion, re- 
ducing and ſetting aſide his right and title to his 
ſaid eſtate. And that theſe objections having 
been repelled by a majority of the freeholders, 
the ſaid Sir Ludovick Grant and Captain Fraſer 
were allowed to vote, and did giye their votes for 
the ſaid Alexander Brodie, Eſq; And the ſaid 
majority did alſo moſt illegally and improperly 
admit to the roll, Arthur Forbes, of Culloden, 
D d 3 Eſq; 
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Eſq; notwithſtanding that the lands upon the 
valuation of which he claimed, are locally fituated, 
and pay land-tax in other counties; And the 
ſaid Arthur Forbes when fo admitted to the roll, 


406 


was allowed to vote, and did give his vote not 


only in the preliminary ſteps, but in the election 
itſelf, for the ſaid Alexander Brodie : And by 
theſe means, the ſaid Alexander Brodie was re- 
turned, inſtead of the ſaid George Campbell, 
Eſq; who had in his favour the votes of a ma- 
jority of the legal electors preſent at the ſaid 


meeting. And further, the return of the ſaid 


Alexander Brodie, was brought about by various 
illegal and unwarrantable acts and proceedings, 
and the petitioners therefore think themſelves 
much aggrieved, and apprehend that the ſaid 
election and return is an undue election and 
return, &c.“ * 


At the election there were nine votes for the 
ſitting member, and ſeven for Captain Campbell. 

The petitioners now objected to four of the 
former. But they contended more earneſtly for 
only avoiding the election, by ſetting aſide 2 
of the four objected to; which would reduce 
the votes of both parties to an equality: Aſſert- 
ing that the Preſes of the election meeting had 
not, as is uſual, declared his eventual caſting 


* 41 Journ. 155. 
yote, 


te, 
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yote, in caſe of any ſubſequent. determination 
upon the votes, which might produce an equality. 

The four freeholders objected to, were 1. 
Sir Ludovick Grant. 2. Captain John Fraſer. 
3. Alexander Roſe, Eſq. 4. Arthur Forbes, Eſq. 
The firſt, ſecond, and fourth, for ſeveral defects 
of title ; the third on account of undue influence. 

When the counſel for the petitioners had con- 
cluded the opening of their caſe, and were pro- 
ceeding to eſtabliſh by evidence their objection 
to Sir Ludovick Grant, the counſel for the ſitting 
member deſired, (from motives of convenience 
and to ſave time,) to have the opinion of the 
court, upon the competency of the objection 
made againſt Alexander Roſe. 


They contended that the peti- ©, ot 
tioners had no right, by the terms A, Roſe, Eſq; 
of their petition, to enter upon 
any objection to his vote. That it was a rule 
of practice, that a party is to proceed in his 
proofs, ſecundum allegata; and that every per- 
ſon ſued in a court of juſtice, is to have due 


notice by the form of complaint, of the charges 


to be brought againſt him. That election pe- 
titions were, in this reſpect, like declarations at 
law, to which a defendant is to plead. 

That the preſent petition, after alledging par- 
ticular objections to other votes, concluded 
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by theſe means the ſitting member was returned; 
within which objections there was no expreſſion 
to include the vote of Mr. Roſe : That the ſub- 
{ſequent words had no relation at all to the merits 
of the election, as depending upon the majority 
of votes; but merely to the return, viz. © that the 
faid return was brought about by various illegal 
and unwarrantable acts and proceedings ;” which 
imported a charge againſt the returning officer, 
more than againſt the votes. 

T hat though the petition need not have ſtated 
the particulars of the objections therein contain- 
ed, yet they being ſo ſtated, and the petitioners 
themſelves having drawn their concluſion from 
them, by defining the means to which they im- 
puted the majority againſt them, they had thereby 
confined their caſe to the proceeding upon thoſe 
particulars ; and ought not to be allowed to im- 
peach that majority. upon any other grounds. 
And though they alledged a majority of legal 
votes in their favour, they had made that allega- 
tion relate to the antecedent particular objections. 

That many caſes had been determined, in 
which the rule of confining parties to the charges 
of their petition had been inforced ; as in par- 
ticular the caſe of Petersfield, in 3 Doug. elect. 
and others *, fr 

The 


*The counſel here ſtated the caſes of Petersfield, South- 
ampton, and Cricklade, in the ſame manner as they appear 
4 before, 
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The counſel for the petitioners anſwered, 

That the objection was founded on a mere 
nicety of grammatical conſtruction, that did not 
at all affect the merits of the caſe: As if the 
word return, in this petition, did not obviouſly 
mean the election itſelf; but was to be underſtood 
to relate only to the act of the officer. Whereas 
a general view of the petition, ſhewed the two 
words to have been uſed ſynonimouſſy. That a 
returning officer, in the election of a Scotch 
county, had nothing to do with the votes, but 
acted merely in a miniſterial capacity by the 
direction of the meeting; and therefore a charge 
of illegal and unwarrantable acts in a return there, 
could have no meaning, if not applied to the 
election. But the petition further charges ex- 
preſsly, that the election and return is an undue 
election and relurn; which is a ſufficient charge, 
of itſelf, for the admiſſion of the evidence in 
queſtion. 

That the reaſon of the objection, viz. that 
the fitting member had not due notice of the 


charge, was a mere matter of form in this caſe ; 


becauſe in the proteſt made at the election meet- 


ing, a particular objection was made to the vote 
of Roſe, 


before, in pp. 198, 9, upon a fimilar queſtion, in the Downton 
cauſe, To which the reader will pleaſe to refer, and conſider 
them as if repeated in this place, 


That 
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That pettions againſt elections ought not to 
be examined as critically as indictments, nor the 
fame ſtrictneſs to be required in them: That ir 
was ſufficient for the purpoſes of juſtice, if the 
ſitting member ſaw in the petition a general ſtate 
of the caſe againſt him; becauſe he gives no 
notice of the charges intended by him to be 
made againſt the petitioner, and has in. this 
reſpect a conſiderable advantage over an oppo- 
nent. That titles to land, queſtions of bank- 
ruptcy of the greateſt importance, and many 
other arduous trials in the common law courts, 
were brought on without any direct notice to 
the defendants of the points to be tried ; which 
proved how trivial the inconvenience complained 
of mult be. 

That if ſuch a ſtrictneſs were to be inſiſted 
upon in theſe petitions, it would have a bad 
effect, by obliging parties to lengthen them, by 
the addition of every charge that could poſſibly 
occur, to prevent objections like the preſent : 
In which caſe, ſo far from giving notice of the 
real charge againſt the ſitting member, they 
would have the fame effect, as if no notice at 
all were given. 

That in the caſes of Petersfield and South- 
ampton, there was a perſonal objection againſt 
the fitting member intended; of which, particular 


notice ought in all cafes to be given; becauſe 
| ſuch 
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ſuch charges are ſpecial in their nature, and 
members cannot be ſuppoſed to expect them, 
in the ordinary courſe. But they muſt know 
from daily practice, that in all petitions upon 
the merits of an election, the rights of all voters 
on the poll are brought in queſtion. That the 
determination in the Cricklade caſe was an au- 


thority for the receiving the evidence here; 


becauſe the words © illegal and unwarrantable 
acts and proceedings” were certainly more com- 


prehenſive than the words of that caſe © corrupt 


practices.” 


The Committee reſolved, 
That under the particular circumſtances of the 
petition, the counſel fer the petitioners were not at 
liberty to enter upon the vote of Alexander Roſe. (A.) 


The petitioners then proceeded 

, ; CT ond Caſe of- 
with their objection to the vote of Sir J. Grant. 
Sir Ludovick Grant, which aroſe ö 
out of the following circumſtances. 

The voter, having been duly inrolled as a 
freeholder, executed a truſt deed, in october, 
1783, whereby he conveyed the eſtate upon 
which he was inrolled, among others, to truſtees, 
for the benefit of his late brother's creditors ; 
with power to ſell, and with procuratory of re- 
ſignation, precept of ſaſine, and clauſe of war- 
randice, without a clauſe of redemption, Upon 

which 


— 


f ; 
1 
! 2 10 


— <w® = 
(IE SD" 


re 
r 
"on * 

hy 4¹ 


— * 1 
„444 „ oc 1 oe „ - 
7 4 2 3 * 2 


3222244 PP ND 2 
+ * w Ys * » , . 32 - 
— ö iy EW CY n n 


1 * 


. 


n . 
. — 


3 ———— r 
rere xr 
ö EET hes 


* "I" A 
„ ²⁰ m OL Nt, 0 Int I 8 
5 — 1 = 4 . - = 
r r N — Bhs * 7 


a 


— 


| 
: 
1 


x 
i 


TORTS OT; 
—— — — ts —_— 
OTE Hy 


4+ = — 
* £2, l 
S ne Og 0", VT "I 
re I” = ph 5 2 - 5 


412 . 


which deed, ſaſine was regiſtered in favour of 
the truſtees, in march 1784. Sir Ludovick 
Grant continued in receit of the rents, at the 
time of the election, as far as it appeared in 
this cauſe. The truſtees acting under this deed 
had advertiſed the eſtates to be ſold accordingly. 
At the election meeting the petitioners objected 
to Sir Ludovick Grant, that by this deed he 
had denuded himſelf of his intereſt in the eſ- 
tate, and therefore ought to be expunged from 
the roll: But the freeholders repelled the ob- 
jection, and ſuſtained his vote . After the 
election, the unſucceſsful party complained to 
the court of Seſſion, againſt this deciſion of the 
freeholders ; but upon the hearing of the cauſe, 
the court diſmiſſed the complaint, and affirmed 
the reſolution of the election meeting. Againſt 


this ſentence of the court of Seſſion, an appeal 


was preſented to the Houſe of Lords, a few 
days before the trial of this petition began f. 


The counſel for the petitioners now argued 
in ſupport of their objection : 

That after this deed, and the ſaſine under it 
by the truſtees, the voter was no longer within 
the terms of the act 1681, publicly infeft in pro- 
perty or ſuperiority, and in poſſeſſion ; but that the 

* It did not appear, that the truſt oath preſcribed by 


ſtat. 7 Geo. II. ch. 16. was tendered to him. 


+ This appeal was never afterwards proſecuted, 
| eſtate 
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eſtate was gone from him, as fully as if ſold by 
the truſtees; and of courſe the right to vote, as 
an appendage to it, was gone too. | 

That Sir Ludovick had no right under this 
conveyance, but to an eventual ſurplus, after 
payment of debts. The truſtees held the eſtate 


for the benefit of creditors, not for the vo- 


ter; were infeft under the procuratory to ſur- 
render, and might at any time have become vaſ- 
ſals to the Crown, by applying to the court of 
Exchequer for a charter of confirmation. That 
although Sir Ludovick Grant ſtill remained, in 
point of form, the vaſſal of the Crown, and re- 
tained a ſhadow of right to the Superiority, he 
held it only precariouſly, and at the will of the 
truſtees. That the conveyance to them was ſo 
complete, that no further a& on the part of the 
grantor could add to its ſecurity; and if it had 
been made to one truſtee only, he might have 
given himſelf a right to vote under it, before the 
exiſtence of the truſt oath directed by modern 

ſtatutes. | 
That the authority of the judgment of the 
court of Seſſion, in favour of the vote, could 
not be relied upon, becauſe that was under ap- 
peal, and liable to be reverſed. The queſtion 
therefore was now as open to argument, as if that 
judgment had not been given; and the peti- 
tioners had a right to avail themſelves of an ear- 
her 
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lier caſe in point, in the ſame court, in their fa- 
vour. It aroſe upon a conveyance under the 
ſame circumſtances as the preſent, made by Mr. 
M Adam before the general election in 1780, 
upon which the freeholders of Airſhire decided 
like thoſe of the county of Nairn: But upon 
complaint to the court of Seſſion, his name was 
ordered to be expunged from the roll *. 


The counſel for the ſitting member argued in 
the following manner : 


3 The argument againſt the 
Sitting Member. Vote tends to prove, that the 

voter is actually denuded of 
his eſtate, becauſe he may by certain acts become 
ſo. But while he is not aFually denuded, he 
preſerves his right to vote. Upon this queſtion 
the court of Seſſion decided unanimouſly in his 
favour ; and to this judgment great regard will 
neceſſarily be paid, notwithſtanding the form (for 
it is nothing elſe) of bringing an appeal againſt 
it. It is now ſaid that the caſe of M<Adam is 
an authority to the contrary : But that caſe, after 
being urged at the bar of the court of Seſſion as 
a caſe in point, was fully commented upon by 
the Lords of Seſſion, in giving their opinions, 
and they held it no precedent upon the queſtion. 
There was a material difference in that caſe, by 


* Wight, p. 283. 
the 
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the circumſtance of the truſtees having actually 
ſold a parcel of the eſtate, and of the inſuffi- 


ciency of the whole to diſcharge the debt: 
Whereas here no ſuch act has been done by the 
truſtees, and there is a poſſibility of a ſurplus re- 
verting to the grantor. In that caſe too, the 
value of the eſtate had been objected to, as in- 
ſufficient to create a vote, which rendered the 


ſale of a part of it, a very critical circumſtance 
in the conſideration of the cauſe. 


Although there is a baſe infeftment ® in this 
caſe, it does not denude Sir Ludovick Grant; 


nor 


*The following paſſage from Erſkine's Inſtitutes, fol. pa. 
283. book 2. tit. 7. ſet. g and 10, will ſerve to explain 
this expreſſion, 

«« Baſe or Subaltern rights are tranſmiſſions merely of the 
property ; for the Superiority 1s reſerved by the grantor, and 


conſequently the grantor's Superior continues to have the 
ſame immediate vaſſal in the lands, as formerly. And this 


makes a conſiderable difference between the effect of baſe, 
and of public infeftments. In a public right, the ſeiſin taken 
by the diſponee is null, or rather its effect is ſuſpended, till 
the grantor's Syperior ſhall, by a deed confirmiug the grant, 
acknowledge the diſponee as vaſſal; a doctrine clearly de- 
ducible from the rule explained ſupra, ſ. 5: Whereas baſe 
rights did at no time require ſuck confirmation by the gran- 
tor's Superior, to give them validity; becauſe in theſe, there 
is no change of the vaſſal; the difponer fill continuing vaſ- 
{al in the lands in regard to his Superior, notwithſtanding 
the ſubaltern right granted by him to the ſub- vaſſal. Ne- 
vertheleſs, as the ſub- vaſſal's property is expoſed to the ha- 
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nor would even a Crown charter to the truſtees 
have had this effect: Becauſe if after ſuch char- 
ter he had paid the debts, his original infeftment 
would have given him full title again, after en- 
tering ſatisfaction of the debts on the deed. If 


zard of all the caſualties, falling by the death or delinquency 
of his immediate Superior, where there is no confirmation, 
it is frequently applied for; and ſuch confirmation, when 
granted, effectually ſecures the ſub- vaſſal againſt all caſualties 
falling as aforeſaid, which intirely exhauſt the property ; ex 
gr. recognition, while that caſualty was received ; but it can 
hardly be explained into a renunciation by the Superior, of 
his other caſualties, ariſing from the nature of the feudal 
contracts which infer only a temporary right to the rents, 
or to any part of them, ex gr. non-entry, St, b. 2. t. z. 
ſ. 28. ſupr. t. 5. 1. 44. 

Baſe rights had, by our antient law, as ſtrong effect 
as public; but as, before eſtabliſhing the regiſters, they 
might have been kept quite concealed from all but the 
grantor and the grantee, a device became frequent among 
proprietors, of firſt ſelling their eſtates for a valuable con- 
fideration, and afterwards granting a baſe infeftment to 
a confident perſon; to which they gave a falſe date, prior 
to the ſale, with a view to defrand the firſt onerous pur- 
chaſer.” To put a ſtop to ſuch fraudulent practice, it was 
enacted by 1540, c. 105, that whoever purchaſed lands on 
an onerous title, and attained peaceable poſſeſſion, ſhould be 
preferred to thoſe who claimed under a private or baſe right, 
though it ſhould bear a date prior to the other,” 

In the preſent caſe, the truſtees had not executed the pro- 
curatory of reſignation, by taking out a charter from the 
Crown. So that Sir L. G. ſtill remained the King's vaſſal, 
and the truſtees were only infeft under the precept of ſafine ; 


which is a baſe infeftment, ; 
4 | this 
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uus would be the caſe after a charter, it is ſtronger 
when there is no charter, and only a baſe infeft- 
ment. If it be not neceſſary to get a new in- 
feftment in ſuch caſe, the grantor 1s not diveſted 
of his eſtate and tenure. Upon the payment of 
the debts, he would be in of his old eftate, in the 
language of the law of England. 

Although it 1s at the option of the truſtees, to 
complete the title, yet the grantor has alſo the 
option of preventing it, by paying the debts : 
And till the truſtees do ſo complete their title, 
the tenure continues the ſarne. It is like the caſe 
decided by the Glouceſterſhire Committee, that 
a freeholder who had made an agreement to ſell 
his eſtate, and had let the intended purchaſer 
into poſſeſſion, but had not actually ſold it, had 
a good right to vote“. The grantor ſtill holds 
of the Crown. Therefore could he have excuſed 
himſelf under the old law, for non-attendance in 
parliament, before repreſentation was eſtabliſhed ? 


The King might have inſiſted, that he was his 


tenant, regularly infeir, and the infeftment not 
transferred to another, and that therefore he 
was bound to attend the royal ſummons. 

In England, a mortgage conveys the abſolute 
right in law to the mortgagee ; yet if the mort- 
gageor continues in poſſeſſion, he preſerves his 
right to vote, And in Scotland, during the le- 


* Glouc. Ref. p. 82. 
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gal *, the owner preſerves his right in the ſame 
manner; and the adjudger “ is not intitled to 
vote, till the expiration of the legal. Theſe 
caſes prove, that an abſolute conveyance of an 
eſtate, does not neceſſarily extinguiſh the right 
of voting in the grantor. The truſtees in this 
caſe might have ſold, no doubt; but the giſt 
of the caſe is, that they have not done it. Lord 
Braxfield ſeems to have founded his opinion in 
this cauſe, upon this point. He ſaid, in giving 
judgment, © That the debtor could never be con- 
ſidered as denuded, until the ſale; even though 
the rents had been uplifted for behoof of credi- 
tors That Sir Ludovick Grant had the right to 
the legal reverſion, in the eye of the law,—And 
that the eſtate was not defeaſible at the will of 
another.” 


The counſel for the petitioners obſeryed is 


reply, 


That while the decree of the court of Seſſion 
remained under appeal, or liable to it, in point 
of time, it could not be treated as a determina- 

tion of the law; and it was therefore unreaſon- 
able to argue upon the decree in queſtion, as if 
it had been an abſolute judgment: The merits 
of it were ſtill fully open to diſcuſſion ; and the 


* See an explanation of theſe terms in Vol. I. p. 300, 
Note I, | 


, I Com- 
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Committee upon the Airſhire election in 178 1, 
had acted upon this principle, in a caſe of the 
lame kind “. | 

That the caſe of M*Adam was exactly the 
ſame as the preſent, in thoſe circumſtances upon 
which alone the decree proceeded; For the ob- 
jection to M*Adam proceeded entirely upon 
his being denuded of his eſtate ; and did not at 
all relate to the ſale of a part, or to the inſuf- 
ficient valuation of it, as it has been alledged on 
the other ſide. Nor could it, in the nature of 
the caſe, be ſo: Becauſe the ſale of a part, af- 
fecting the valuation, would have made an al- 
teration of circumſtances, which would have 
warranted the freeholders in ſtriking him off the 
roll; and whatever the value might be, no ob- 
jection upon that head could ariſe, after the free- 
holder had been four months + inrolled ; which 
time had in that caſe elapſed, Therefore the 
queſtion for the Committee would be, whether 
the deciſion in that caſe, or in this, had truly 
declared the law (B.) 

That the object of the act 1681, ch. 21. was 
to give the right of voting to the real owner of 
an eſtate, The ſeveral inſtances, ſpecified in 


See before, pp. 366, 367. 
+ This refers to the regulation of ſtat, 16 Geo. II. ch. 
It. ſ. 4. See before, pp. 334» 5» 347+ 
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that act, of qualified rights; proved this. Ada 
judging was thereby declared to give no right, 

till the expiration of the legal; becauſe till that 

period, the law ſuppoſed it poſſible for the debt 

to be diſcharged. The eſtate was conſidered as 

only temporary. But proper wadſetters were 

declared to have the right, becauſe they are not 

accountable to their author for any ſurplus, and 

are in effect the abſolute owners. 

That Sir L. Grant could not be conſidered 
as real owner, in the meaning of the act 1681, 
or of the oath required by 7 Geo. II. ch. 16. 
but the creditors, to whoſe uſe the eſtate had 
been transferred; and to whom the truſtees were 
accountable. The words of the truſt oath, “ that 
the ſame 1s a true and real eſtate in me, for my 


own uſe and benefit, and for the uſe of no other” 


perſon whatſoever,” could not with any pro- 
priety be applied to the voter's ſituation, That 
the counſel on the other ſide wiſhed to conſider 
the deed, as like a power of attorney, or a diſ- 
poſition in ſecurity: But a power -of attorney 
was reyocable ; this was abſolute. A revocable 
deed conveyed no right to the bargainee, by 
ſtat. 12 Ann. ch. 6; but it was admitted, that 
the truſtees by this deed had an abſolute right, 
which they might at any time complete, even 


' againſt the grantor himſelf. That a diſpoſition 


in 


vWF a ww. Y* 3 
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in ſecurity allowed of redemption; but there 
was no clauſe of redemption in this deed. 

That if it had been an abſolute conveyance, 
the mere payment of the debts would not reſtore 
the grantor to his former ſituation, as had been 
contended; but it would be neceſſary, in ſuch 
caſe, to have all the forms of a new 3 
from the truſtees. | } 

After the counſel had concluded, they were 
aſked by the Court, Whether a ſale by the truſ- 
tees, after the payment of the debts, would be 
effectual? And it was agreed on both ſides, that 
a ſale in ſuch caſe would be abſolute, and could 
not be reduced, 

The Court communicated their reſolution on 
this vote in the following words, viz. 

That the oljections made by the petitioners free- 
holders of the county of Nairn, to the vote of Sir 
Ludovic Grant, Bart. © are not ſufficient 10 repel 
the ſaid vote (B.) 

The counſel for the petitioners then mo 
ed upon their objection to the vote of n 
Fraſer. 2150 


His title was A diſpoſition, | 


granted by Hugh Roſe Eſq; Cuſe of Captain | 


of Kilravock, to a liferent Su- dr 


periority, upon which he had been duly 1 


and was afterwards inrolled at Michaelmas 1774. 


Ee Upon, 
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Upon the death of his author in 1782, a diſpuis 
aroſe between the ſiſter, as heir of line of the 
deceaſed, and the heir male.; each claiming the 
barony of Kilravock, in their ſeveral rights. In 
the proceſs of reduction which this diſpute oc- 
caſioned, Mrs, Roſe (the ſiſter) concluded for 
reduction of ſeveral deeds, and particularly of 
the crown charter obtained by her brother, which 
was the foundation of the voter's title. In novem- 
ber 1784, the court of Seſſion pronounced their 
interlocutor in this cauſe, in favour of the ſiſter, 
ſuſtaining the reaſons of reduction of the writ- 
ings libelled; This litigation was ſolely between 
her (as heir general) and the heir male of the 
late Hugh Roſe ; who, as it now. appeared, had 
been miſtaken in his own notions of his title to 
Kilravock, and had erroneouſly obtained himſelf 
ſerved heir male in ſpecial, to his father, while 
the laſt inveſtitures flood in favour of heirs what- 
ſoe ver. Upon which ſervice. he had obtained 
the crown charter, and granted the diſpoſition 
in queſtion. Captain Fraſer's title deeds were, 
ameing others, called in queſtion. in the above 
action; and he was perſonally cited to appear, 
as a defender, in-'the proceſs; bot no appear- 
ance was made on his part in the courſe of it, 
nor for more than a year after the date of the 
Judgment. But on the Ich dec. 1785, and be- 
Fore the interlocutor was extracted, he preſented 
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his petition to the court of Seſſion, praying to 
be admitted a party, in ſupport of his right, 
againſt the decree; on the plea of its having 
paſſed in his abſence, without an appearance 
having been made for him, and without his be- 
ing heard. Upon this petition, an interlocutor 
was pronounced, admitting the petitioner to be 
heard on the merits of the queſtion at iſſue, a 
few days before the 22d of december, when the 
meeting for this election was held. 

At the election meeting, the petitioners ob- 
jected to the voter, That according to the caſe, 
as before mentioned, his circumſtances had un- 
dergone an alteration, affecting his right to re- 
main upon the election roll, and that his name 
ought to be expunged from it: That his right 
was completely deſtroyed by the ſentence of re- 
duction, and that he had no freehold, upon 
which he could preſerve a right to vote. The 
majority of freeholders preſent voted to continue 
Captain Fraſer on the roll, and he voted for the 
ſitting member. Againſt this judgment, the 
unſucceſsful party complained to the court of 
Seſſion, under the authority of ſtat. 16 Geo. II. 
ch. 11. and 14 Geo. III. ch. 81. This com- 
plaint was heard, and the court pronounced a 
decree, diſmiſſing it with coſts againſt the com- 
plainers; who appealed to the Houſe of Lords 
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againſt the decree, and their appeal was tilt 
pending. 

Mrs. Roſe had not taken any ſtep, towards 
trying the queſtion of Captain Fraſer's title, un- 


, der the interlocutor pronounced upon his peti- 


tion, at the time when the Committee met for 
the trial of this election. 

The counſel for the petitianers argued againſt 
the vote in the following manner: 

The judgment of the court of Seſſion, having 
deſtroyed the foundation of Captain Fraſer's 
title, neceſſarily deſtroyed his derivative freehold 
depending upon the eſtate of Hugh Roſe. This 
judgment muſt ſtand effectual, until it is ſet 
aſide, or at leaſt until it is proved to be wrong, 
Now the voter's objections to it at the election, 
after a year's acquieſcence, were not to its me- 
rits ; but ſimply, that as far as it affected him, 
it was a judgment in abſence, or by default; 
although his title had been one of the ſubjects in 
litigation, and was particularly called in queſtion 
by it, and expreſsly ſet aſide. 

The arguments employed on his part, before 
the court of Seſſion, were, Firſt, that by 1695, 
ch. 24. (which was made to prevent frauds, by 
perſons entered into poſſeſſion of lands, without 
completing their feudal titles) the ſiſter and heir 
of the laſt Hugh Roſe, was bound to make up 
her title to her brother, and to ſubſtantiate his 


con- 


N . 423 


2 
conveyances. But this law was made ſor the 


benefit of creditors, and does not affect volun- 


tary or gratuitous deeds. Fraſer was no pur- 
chaſer for onerous cauſes, or valuable conſidera- 
tion : he gave nothing for the eſtate, (howſoever 
the deed may recite to the contrary) and receives 
nothing from it; for it is a naked Superiority, 
granted for the purpoſe of making a vote. 

The ſecond argument was, that Mrs. Roſe 
was bound by her brother's acts, becauſe ſhe 
claimed under him, and had ſerved herſelf heir 
in general, and of line to him. But this ſervice 
was not general, but ſpecial cum beneficjo inven- 
tarii, i. e. as far only as the aſſets extend. And 
her claim in objection to the voter, is not as the 
repreſentative of her brother, but as heir to her 


father, and paramount to the title of her brother. 


The argument on the part of the objectors 
was and is, That the aſſignation to the precept 
in the crown charter, upon which the voter's 
infeftment proceeded, depending altogether upon 
the charter, and that charter being reduced and 


ſet aſide, his title is deſtroyed likewiſe. It is 


immaterial in this queſtion, whether the judg- 
ment proceeded againſt the party himſelf, or 
not, becauſe his title was the ſubject of diſpute, 
and was fully before the court, and the pro- 
ceeding related to that alone. 
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The counſel for the fitting member contended, 
That the objection was groundleſs and frivolous ; 
and argued as follows in ſupport of the vote. 

The allegation of the petition to the Houſe 
is, that Captain Fraſer was denuded of his eſtate, 
by a decree of the Court reducing and ſetting 
aſide his right and title to it. But the judges 
themſelves have unanimouſly declared the con- 
trary, by their decree, in which they diſmiſſed 

the complaint of the petitioners, 3 
upon that allegation. 

It is neceſſary to bear in mind that it is not a 
poſſible, but an actual alteration of circumſtances, 
that can juſtify the frecholders in ſtriking an 
inrolled perſon off the election roll. The words 
of ſect. 3. of 16 Geo. II. ch. 11. are, no © free- 
holder ſhall be ſtruck off, or left out of the roll, 
except upon ſufficient objettions, ariſing from the 
alteration of that right or title, in reſpeft of which 
he was inrolled.” And again, in ſect. 12, the 
words are e whoſe circumſtances are altered.” 
The freeholders are incompetent to judge of the 
merits of any action, which may eventually create 
an alteration of circumſtances in a freehold right, 
The legal preſumption is, that the right is the 
ſame, until an alteration is regularly eſtabliſhed. 

The effect of the interlocutor, by which the 
voter was admitted to conteſt the claim of Mrs. 
Roſe againſt him, is to place him in the ſame 

ſtate 
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ſtate as when her proceſs of reduction com- 


menced. She may proceed againſt him, and 


may reduce his title; which is now the only legal 
ground of objection to his vote; viz. that an 
alteration may happen, from this poſſible challenge 
of his title. In reſpe& to the heir male, the 
title is reduced by the decree; and he cannot 
avail himſelf of it; but the voter, not having 
been perſonally a party to that reduction, is free 
to conteſt it. And he has actually inſtituted a 
ſuit for the purpoſe, which is pending. There- 
fore if the voter had ſtood merely in the ſitua- 
tion of his principal, the late Mr. Roſe, this 
argument would be ſufficient to maintain his vote. 
A right that is only voidable, ſhall be valid till 
it is reduced. There have been ſeveral caſes 
decided by the court of Seſſion, which prove 
this point. The freeholders of Cromarty in 
1765, upon an application for inrollment, refuſed 
it, © in reſpect that a proceſs of reduction was 
in dependence,” whereby the lands might have 
been affected. And though their refuſal was 
not abſolute, but only a delay of the inrollment, 


till the iſſue of the proceſs ſhould be known, the 


court, upon complaint, ordered the claimants to 
be added to the roll, and would not ſuffer the 
freeholders to go into the merits of their ob- 
jections to them. Wight, 134. At the Airſhire 
election meeting in 1780, a claim for inrollment 

was 
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was refuſed, becauſe a ſummons of reduction 
had been executed againſt the claimant. But 
the court of Seſſion ordered the claimant to be 
inrolled, notwithſtanding. Wight, 231. The 
ſame author truly lays down the law upon the 
ſubject, in theſe words (p. 222.) © The free- 
holders have no right to enter into a diſcuſſion 
of a claimant's progreſs, (his title deeds.) His 
own charter and infeftment, are all that they are 
concerned with; and, if theſe are ex facie formal, 
he muſt be inrolled.” A court of frecholders 
has no authority to cite witneſſes, or to adminiſter 
oaths. Although, therefore, it were objected to 
a claimant, that a diſpoſition conveying to him 
the precept in a crown charter, was forged, they 
could not try that fact, and he would ſtill be 
intitled to demand of them to inroll him, while 
it remained unchallenged, and until it ſhould be 
ſet aſide by the court of Seſſion, in a proper 

proceſs of reduction. | 
But if the Committee were now to proceed 
further, and ſhould think themſelves competent 
to decide upon the merits of this title, it will be 
found valid, according to the act 1695. ch. 24. 
The words of it, relating to this ſubject, are, 
& That if any man ſhall hereafter ſerve himſelf 
heir, ———or ſhall hereafter ſucceed, not to his 
immediate predeceſſor, but to one remoter, as 
paſſing by his father to his goodſir, or the like, 
Then 
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Then and in that caſe, he ſhall be liable for the 
debts and deeds of the perſon interjected, to 
whom he was appearand heir, and who was in 
the poſſeſſion of the lands and eſtate, to which 
he is ſerved, for the ſpace of three years *.” 
Now Mrs. Roſe's brother poſſeſſed the eſtate for 
three years as heir, and ſhe is, by the ſtatute, 
bound to effectuate his deeds. It is, argued on 
the other fide, that the deeds in queſtion are not 
for valuable conſideration ; but as they appear to 
be ſuch, it is ſufficient for the preſent purpoſe ; 
becauſe nothing appears in this court to the con- 
trary. And though Mrs. Roſe's ſervice has been 
cum beneficio indentarii, that will not prevent this 
concluſion ; becauſe heirs ſo ſerved, are made 
liable, by the ſame act, to the extent of the in- 
ventory ; And it mult be preſumed in this caſe, 
that the lands inventoried, are equal to the charge, 
until the contrary be proved. 

The diſpoſition to Fraſer has a clauſe of war- 
randice, which is likewiſe binding upon his heir. 
It ſeemed to be admitted in the court of Seſſion, 
that an action of eviction upon that warrandice 
might. have been maintained againſt her, bur it 

*The title of this ſtatute is For obviating the frauds of 
appearand heirs.” It begins with this preamble : «© Our 
Sovereign Lord conſidering the frequent frauds and diſap- 
pointments that creditors do ſuffer upon the deceaſe of their 


debitors, and through the contrivance of appearand heirs in 
their prejudice, For remeed thereof, &c.“ 
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was argued that the diſponee had no other riglit 
in him but to ſuch action. Now it is not com- 


petent to the perſon, who is ſubject to the war- 


ranty, to uſe this argument, upon any queſtion 
ariſing out of ſuch warranty. 


The counſel for the petitioners obſerved in 
reply, 

That they had not contended that a mere 
challenge, by action of reduction, could inva- 
lidate a title, or make an alteration of circum- 
ſtances ; but that a ſentence of reduction, which 
had been pronounced upon the voter's title, did 
neceſſarily cut it down. | 

That it was an objection of mere form, to 
contend that Captain Fraſer had not been a party 
to the ſuit ; for his title deeds (which are his own 
and not the heir's) had been called for in that 
ſuit, and were brought before the court; which 
could not have happened without his privity. 
That if the election had happened, before the 
preſenting his petition to the court of Seſſion, 
the judgment muſt have paſſed for final; and 
final againſt him, as well as the heir male. The 
reaſon of which could only be, that which ſup- 
ports all judicial ſentences, that they are valid 
and effectual, till ſet aſide or reverſed. That 
his bare petition againſt the interlocutor, could 
not deſtroy its force and effect; and therefore 

the 
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the queſtion was, whether at the time of the 
election, that judgment ſtanding unrepealed had 
not annulled the voter's title. 

That with reſpect to the ſervice of Mrs. Roſe, 
as heir to her brother, and the argument founded 
upon it, it would be ſufficient to refer to the 
deciſion of the court, in the original action 
brought by Mrs. Roſe ; which determined, that 
her ſervice cum beneficio, did not preclude her 
from ſetting aſide the ſettlement of the fee, made 
by her brother in favour of the heir male ; and 
therefore ought not to bar her, from objecting 
to the liferent conveyance which he granted by 
the ſame deed to the voter. That this argument 
was further ſupported by a caſe in Kaims's 
Dictionary of Deciſions, vol. 3, p. 153, which 
is there ſtated as follows, © Menzies of Coulter- 
allars diſponed his eſtate to Dickſon of Kilbucho. 
Upon Coulterallars's death, Robert Menzies, his 
heir, brought a reduction of Kilbucho's diſpo- 
ſition, on the ground that Coulterallars, having 
never made up proper titles to that eſtate, was 
not in a capacity to diſpone.— Auſtwered, That 


the purſuer being ſerved heir cum beneficio inden- 


tarii to the diſponer, could not quarrel the diſ- 
poſition. The cauſe being heard in preſence, 
the Lords found, That the ſervice cum beneficio 
did not bar the purſuer from inſiſting in his 
action.“ 
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The Committee paſſed the following reſolution 
upon this caſe: 

That the frecholders of the county of Nairn did 
right, in not expunging Captain John Fraſer from 
the roll of freebolders of the county of Nairn. 

When the parties were informed of this de- 
ciſion, the petitioners declined to proceed any 
further in the cauſe : Whereupon the Committee 
declared ; 

The fitting member duly elected. 

Of which the Chairman informed the Houſe 

on the following day, april 3d. * 


During the inquiry into Sir Ludovick Grant's 
vote, (See pa. 411.) it became a queſtion, whether 
the party objecting ought to produce the truſt 
deed itſelf, whereby he had diſponed his property 
to the truſtees. The counſel for the fitting 
member inſiſted upon the production of the 
deed. On the part of the objectors, it was con- 
tended, That as this deed had been admitted 
by the ſame parties, in the cauſe in Scotland, it 
ought not to be required now : That further, as 
the inſtrument of ſaſine had been now produced, 
which proceeded upon that deed, the effect of it 
was legally before the court, in the ſame manner 
as if the deed itſelf had been produced. And 


* 41 Journ. 470. 


they 
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they contended, that even if nothing more than 
the minutes of election had appeared, they would 
be ſufficient ; becauſe it appeared from them 
that Sir Ludoyick Grant had admitted the deed 
at the election, when his vote was objected to. 

That by the law of Scotland, theſe circum- 
ſtances were more than ſufficient proof of the 
exiſtence of the deed in queſtion, as to the pre- 
ſent purpoſe; and the court in conſidering a caſe 
under that law, ought to be guided by the rules 
of evidence received there. The counſel con- 
cluded with requeſting the court, if their deciſion 
ſhould be againſt them, to conſider the hardſhip 
of the petitioner's ſituation, and to make an ap- 
plication to the Houſe, for leave to adjourn, in 
order to give the petitioners time to obtain the 
authentic evidence of the deed from Scotland ; 
becauſe it was evident, that thoſe who contended 
for the neceſlity of producing the deed, could have 
no other motive in it, but captiouſly to overreach 
tueir opponents, in a point of form unexpected. 

The Committee thought it unneceſſary to hear 
any argument from the. other ſide; and informed 
the counſel that they had reſolved, That the pro- 
duction of the truſt deed was neceſſary * And that 
the Committee would apply to the Houſe, for leave 
to adjourn, for a time ſufficient to enable the peti- 
111ners to procure the ſame. 
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This reſolution had the effect of producing 
from the counſel for the ſitting member, after 
ſome converſation upon the ſubject, an admiſſion 
reſpecting the deed, the ſubſtance of which is 
before related in the ſtatement of the caſe of 
Sir L. Grant, in pa. 411. 
In the. caſe of Forfar, in april, 1782, the 
Committee paſſed a ſimilar reſolution upon an | 


4 occaſion of the ſame kind. 
5 ö | ; | 
1 ö 
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42 | p! 
bt ; AGE 411. (A.) The ſtrictneſs with which M 
4 petitions have been ſometimes conſtrued, in the T 
. | modern election court, is very ſcrupulous ; and it may in 
{3 be doubted, whether ſuch a mode of conſtruction is tic 
* ſuitable to the nature of the cauſes inſtituted there. 

Y | This minute attention to the expreſſions of a peti- tic 
Þ tion, in application to the evidence, ſeems to have leg 
4 1 ſprung up within very modern times; which perhaps to 
M 1 has been owing to the practice (equally modern) of un 
| enlarging petitions, by introducing a number of par- are 
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ficular charges into them; inſtead of following the 
old courſe, of making ſhort and general allegations: 
The Journals contain many inſtances, in which peti- 
tions containing phraſes as general and looſe as thoſe 
in queſtion, have been tried upon evidence that went 
to the whole merits of the caſes, without objection. I 
will refer the reader only to a few of theſe, which 
happened in the reign of William III. The words 
te undue practices, & illegal prafices,” © indirect prac- 
tices © falſely returned,” appear to have been the only 
foundation of the charge againſt fitting members, upon 
which evidence has been received of bribery -and 
treating, abuſes of returning officers, rights of voting, 
and majority of numbers. For which ſee 10 journ. 
276. II journ. 342. and 13 journ. 3, 63, 136, 145 
169, 189. The petitions in the caſes of Malden, 
Biſhopſcaſtle, Thetford, and Orford, connected with 
the proceedings upon them, as ſtated in the laſt men- 
tioned volume, deſerve particular attention in con- 
ſidering this ſubject. The allegation in the caſe of 
Malden is ftated in theſe words, “ that moſt of the 
legal voters were for the petitioner 3 but by undue 
practices, the bailiffs of the borough have returned 
Mr. M. in wrong to the petitioner, And praying, &c.“ 
The evidence in ſupport of this petition contained 
inquiries into the rights of voters of various deſerip- 
tions, and of votes tendered and refuſed. 

In the caſe of Biſhopſcaſtle, the words of the peti- 
tion are, & that the petitioner had the majority of 
legal voices; yet in an arbitrary manner, and contrary 


to the antient cuſtom of the borough, Sir W. B. was 


unduly returned; which, with other illegal practices, 
are in prejudice of the petitioner.” The evidence 
F f2 recaved, 
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received, tended to take off three votes from the 
ſitting member's poll, and to add three to the peti- 
tioner's who were rejected, and to prove bribery on 
the ſitting member's fide. 

In the caſe of Thetford, (the caſe fo often cited for 
its conſtruction of the treating act) the words of the 
petition are, © that the petitioner had the majority of 
qualified electors; but the mayor refuſed ſeveral qua- 
lified voters, and admitted others unqualified to poll 
for James Sloane, Eſq; who hath procured himſelf tg 
be returned. And many other illegal practices were 
uſed at the faid election, in prejudice of the petitioner,” 
The evidence was of the rights of voters rejected, 
and (the molt important part of it) of bribery and 
treating. 

In the caſe of Orford the words are, © that the peti- 
tioners were duly choſen members to ſerve, &c. bur 
that Sir T. F. and Sir C. H. have procured themſelves 
to be returned, though they were neither duly choſen 
nor duly returned,” The evidence conſiſted of a 
long inquiry into the right of election, and when that 
was decided, went upon the majority of numbers in 
general on the poll. ; | 

The petition in the preſent cauſe, though unſkilfully 
drawn, and more particular than neceſſary, yet alledges, 
that the petitioner had in his favour a majority of the 
legal electors, and that the election and return were 
an undue election and return, 

See the deciſion in the Downton cauſe, upon a ſimi- 
lar queſtion, in pp. 195—204. 


Pa. 4 19, and 421. (B.) Thoſe who are more par- 


ticularly intereſted in a queſtion of this fort, may re- 
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ceive from the pleadings in the cauſe, before the court 
of Seſſion, (which are all printed) and the opinions of 
the judges, as reported, fatisfactory information re- 
lating to it. 

The caſe of M*Adam was decided 7 March, 178r, 
and is reported in page 88, of the ſecond part cf the 
Faculty deciſions, and in Wight, 4to. p. 282. I ob- 
ſerve, in the argument againſt the vote, as ſtated in 
the collection of deciſions, it is alledged, ce that the 
grantor's right was diſſolved, the truſtees having ſold 
the ſubjefs.” In the anſwers given in to the court of 
Seſſion for Sir Ludovick Grant, to the complaint 
againſt him, his counſel comments on the caſe of 
M<Adam in the following words: 

« When the circumſtances of that caſe are attended 
to, it will plainly appear, that it cannot be conſidered 
as a deciſion upon the general queſtion, which remains 
as entire as if that judgment had not been pronounced. 
Mr. M<Adam having become bankrupt, conveyed his 
eſtate to truſtees for behoof of his creditors, who pro- 
ceeded to fell part of his eftate, and advertiſed the 
remainder for ſale. Matters were in that ſituation 
when parliament was diflolved in 1780, and applica- 
tion was made to his truſtees, by the friends of one of 
the candidates for the county of Air, to delay the ſale 
of the remainder of the eſtate, till after the election; 
and accordingly, the truſtees advertiſed it to be ſold 
upon the 17th of october, being the day immediately 
ſubſequent to the day of election. The eſtate was 
accordingly fold at 52501. which, it was admitted, 
was not ſufficient, when joined to. the price of his 
other ſubjects, to pay one half of his debts. At the 
election, it was moved to expunge Mr. Madam 


1 from 


— 


1 
4 
4+ 
m7 
by 
-Þ 
a4 
4 


| 
| ? 
p 
| 
1 
5 
= 
| 
} 
by 
k 
. 
wh. 
is 
1 0 
1 
| 
1 
11 
1 
| 


E - WS <3 
— ä 


438 r 


from the roll; but the objection was overruled by a 
majority of the freeholders. A complaint was offered 
to your Lordſhips, which the complainers introduced 
with obſerving, That upon looking into the celſs- 
books, the complainers cannot ſee any evidence, that 
the lands mentioned in Captain M Adam's claim, are 
valued at 400 l. Scots; nor do they ſee any article, 
which ſeems to apply to thoſe lands. They are ſenſible, 
indeed, that the objection would come too late, unleſs 
an alteration of circumſtances could be condeſcended 
upon. But they are to condeſcend upon an alteration 
of circumſtances, upon which an objection was made 
at the meeting for election, upon the 16th of october 
laſt, and a proteſt taken, upon its being repelled by a 
majority of frecholders. A very ſhort anſwer was 
given in to the complaint, in .which it was admitted, 
that part of the eſtate was fold before the election, and 
that the ſale of the remainder was purpoſely delayed, by 
ſpecial agreement, till the day after the election. In 
that ſituation, your Lordſhips, ſeeing that Mr. M Adam 
had ceaſed to have any intereſt in the county; that, 
upon the day of election, his right to the remaining 
part of the eſtate, was to expire in a few hours; and 
that there was no evidence that the Jands, over which 
that right (ſuch as it was) extended, were valued at 
4001. were of opinion, that he ought to be expunged 
from the roll. This judgment was pronounced upon 
the 7th of march, and, upon the very day after, a re- 
claiming petition, avowedly written in a great hurry, 
was offered againſt it, which was refuſed without 
anſwers. Such being the circumſtances of the caſe of 
Mr. Madam, the reſpondent cannot agree, that that 
ſingle judgment is ſufficient to fix an important point 
in the law of Scotland * 
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TAE CASE or Tus, CITY on 


H. 


The Committee was choſen on thurfday, the 15th of 


february, 1787, and conſiſted of the following 
members : ; 


Sir George Yonge, Bart. Chairman, 
George Dempſter, Eſq; 
Henry Addington, Eſa: * 
Patrick Hume, Eq; Alexander Brodie, Eſq; 
Hon. Dudley Ryder Mark Pringle, Eſq; 
John Baring, Eſq; Lord Viſcount Bayham 
Paul Orchard, Eſq; George Skene, Eſq; 
Will. Drake, jun. Eſqz John Galley Knight, Eſq 
James Martin, Eſq; William Wemyſs, Eſq; 
Petitioners, 
Sir Thomas Beevor, Bart. and certain Electors of 
| Norwich. 


Sitting Member. 
Hen. Henry Hobart. 
Counſel. 


For the Candidate, Mr. Piggott and Mr. Garrow. 


For the Electors, Mr. Dallas. 
For the Sitting Member, Mr. Partridge and Mr. 
Douglas. 


THE 


. 


1 


+5 petition of Sir Thomas Beevor al- 
ledged, That the fitting member, by him- 
ſelf, his agents and managers, had been guilty 
of many notorious acts of bribery, by money 
and promiſes to the electors, in order to procure 
his election: That in the ſame manner he had 
offended againſt the Treating act: That he had 
alſo prevented the freedom of election, and diſ- 
turbed the peace of the city by riots and tu- 
mults; and had confined ſeveral electors to pre- 


vent their voting: That the ſheriffs had admitted 


many perſons to vote for the ſitting member, 
who had no right, and rejected others who ten- 
dered for the petitioners, who had a right to 
vote; and by ſuch and other corrupt and illegal 
means, a colourable majority was obtained for 
the ſitting member, although the petitioner 
ought to have been returned “. 

The petition of the eleCtors * was in the ſame 
terms as that of Sir Thomas Beevor. 

The right of election for this city is eſtabliſhed 
by a reſolution of the Houſe of Commons, to 
be © in the freeholders, and fuch freemen only 
of the ſaid city as are.entered in the books, and 
do not receive alms or charity f.“ 


* 42 Journ, 276. + 13 Journ. 790, 791, 12 march, 
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The election in queſtion happened on a va- 
cancy, occaſioned by Sir Harbord Harbord's 
being created a Peer, in auguſt 1786. It came 
on upon the 15th of ſeptember following, at 
which Mr. Hobart and Sir Thomas Beevor, 
and afterwards Mr. Buxton, were candidates. 
The numbers for each on the poll were as fol- 
lowing : For 


Mr. Hobart - 1450 
Sir Thomas Beevor - 1383 
Mr. Buxton += = 10 


The counſel for the petitioners, in opening 


their caſe, ſtated that they would prove Sir Tho- 


mas Beevor to be intitled to the ſeat, by a ma- 
jority of numbers; by diſqualifying ſo many of 
the ſitting member's votes, either, as not legal 
freemen, or as bribed, and by adding ſo many 
to the petitioner's who had been rejected, as to 
reduce the votes for the ſitting member to a 
minority : And that whether they ſhould ſucceed 
in this or not, they would prove the charges of 
bribery and treating, and other illegal acts on 
the part of Mr. Hobart, ſo as to render him 1 in- 
capable of maintaining his ſeat. 

They gave in the following general ſtate of 
the numbers intended to be diſqualified, with 


the objections, viz. 


62, 


WT | 
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62, as not being entered in the books, 
61, as having received pariſh relief within the 
ycar, | | 
31, as kept in the inſirmary or workhouſes, 
12, as receiving charities at Yarmouth, 
10, as kept in tae great hoſpital, 
4, as kept in Dovghty's hoſpital, 
24, as freeholders not duly aſſeſſed to the land 
tax, 
11, as freeholders with a defective title as to 
voting, | 
10, as Minor Canons, Lay Clerks and Vergers, 
not legal freeholders, 
4, as having voted twice, 
33, as having been bribed to vote for Mr. 
Hobart. 


— — 
262 


On the firſt day of the trial, they proceeded 
with an examination of the Chamberlain's books, 
for the purpoſe of ſcrutinizing the votes for the 
ſitting member, under the firſt head of objection; 
the progreſs in which was very flow. But on 
the next day, they ſaid they found that the pro- 
ceeding further in this inquiry would neceſſarily 
employ ſome weeks; that the chamberlain, 
whoſe aſſiſtance was neceſſary to it, was at that 
time unable from illneſs to attend; and there- 

fore 
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fore they declared a reſolution, to abandon thoſe 
parts of the caſe which conſiſted of an inquiry 
into the ſtate of the poll; and only to proceed 
upon evidence in ſupport of the other charges 
of the petition, in order to diſqualify the ſitting 
member. 

Upon this object 2 2 great deal if evidence 
was given, and much time employed in hearing 
it. The general tendency of it was to the fol- 
lowing effect: 
| That in the month of july 1786, as ſoon as 
the expectation of the vacancy before mentioned 
was public, a general canvas was begun, and a 
great number of public houſes were opened in 
all parts of Norwich, notoriouſly and publicly, 


on the part and by the direction of Mr. Hobart, 


for the purpoſe of entertaining the voters with 
meat and drink, contrary to law; which conduct 
was carried on to the time of the election, and on 
the days of the poll, namely the 15th and 16th 
of ſeptember. That once or twice a week, for 
about ſeven weeks before the election, voters for 
Hobart were promiſcuouſiy treated with ſuppers 
at theſe houſes,. at the expence of a * or 
eighteen pence each. 

That orders for opening theſe houſes, and for 
paying the bills of their expences, were given by 
perſons compoſing a Committee for managing 
Mr. Hobart's election, conſiſting of a number of 
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his friends, acknowledged by him in that cha- 
racter. 

That between four and five thouſand pounds, 
ſubſcribed by different perſons at different times, 
(for 1500 J. of which Mr. Hobart was anſwer- 
able) were paid to Mr. Hobart's banker in Nor- 
wich, for the expences of the election; an ac- 
count of which money was kept, under the title 
of © Mr. Hobart's election account,” and a 
great part of which was paid before the election, 
to drafts for various ſums, on different days, 
chiefly drawn by one particular member of the 
Committee; the date of the firſt being on the 
21|t of july. | | 

That between two and three thouſand pounds 
of this money were paid by the above drafts, 
for treats and other ſuch expences for the voters, 
before the election, and the remainder after- 
wards. At the end of the account it appeared, 
that the whole ſum paid by the banker to the 
above drafts, was 53651. which exceeded the 
ſum ſubſcribed by 7001. and upwards, for which 
Mr. Hobart was entered Debtor. | 

That a great number of voters were alſo 
treated frequently, at three taverns in London, 
with the knowledge and privity of Mr. Hobart, 
by his agent there, and were conveyed to Nor- 
wich to vote, and brought back to London ; all 
receiving a pecuniary compenſation, according 
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to the circumſtances of the perſons, for loſs of 
time; the expence of all which, amounting to 
about 800 l. was defrayed out of the above 
fund. | 

That ſome of the London voters were in the 
ſame manner carried to Swaffham in Norfolk, 
and treated there, previous to their going to 
Norwich. 0 

There was alſo evidence given of acts of bri- 
bery by gifts, offers, and promiſes of money 
and rewards, in order to obtain votes, by per- 
ſons acting as agents to Mr. Hobart, or with 
his privity; upon which ſubject there was con- 
tradictory evidence between the parties. 


This is a general view of the petitioner's caſe. 
8 That of the ſitting member 
Sitting Member. conſiſted of an endeavour to 
| prove, - 

1. That there was no treating of voters, <vith 
the privity of Mr. Hobart, or by the order of 
any perſon avowed by him, after the iſſuing of 
the election writ was known at Norwich. For 
which purpoſe, ſome of the publicans were 
called to prove, that the entertainments at their 
houſes after that period, were not warranted by 
any orders on Mr. Hobart's behalf. And the 
counſel contended, that this reſtriction in point 
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of time, kept the caſe free from the penalties of 
the Treating act “. 

2. That the circumſtances related of the acts 
of bribery affecting Mr. Hobart, by means of 
any agent or ſuppoſed agent, were either falſe in 
themſelves; or that the perſons by whoſe means 
any ſuch facts might have happened, were not 
authoriſed by, or in this reſpect connected with 
Mr. Hobart, or his Committee. 

3. That the petitioner had been equally guilty 
of a breach of the Treating act, with reſpect to 
the entertainment of voters, by directing houſes 
to be opened for that purpoſe, and paying, or 
undertaking indirectly for the payment of the 
expences ſo incurred. 

The deciſion of the Committee was formed 
upon a conſideration of all theſe points of facts, 
according to the credit they might think fit to 
give to the witneſſes brought to eſtabliſh them. 

J have in my firſt volume given reaſons for 
avoiding the detail of all fuch inquiries, and 
need not repeat them here. The time em- 
ploved upon the petitioner's caſe, laſted from 
the 16th of february to the iſt of march, inclu- 
ſive, On the 2d of march the fitting member's 
caſe was opened, and was finiſhed on the 7th. On 


the day after, the Committee determined ge- 


nerally, 


* See it in Vol. I. p. 63. 


That 


2 


N 7 9 5 
r 


— 


- 


23 


— — 
an . 


- - 


»£ 


* 


— * * a 1 hw _ * 
— 2 = 1 . r 7 . 
3 — »- p * o Vs 2 


* 1 =p 
. = - 
” 276 o 1 13 
- - — n 
> 34. 
py — 
93398 = 
1 


o 
ny 
* 
bo 
0 
WW 
— 
. # 
4 
7 
* 
= 


T ——— — Get 


2 4 4 wy - * — 
* 3 © 2 = - 5 
2x — — — Bog 
. — nm * —_—_ — _ 
N 3 , n 
. — — — — — — - 
: 
” 
© 22 - - — * 
2 — 7 - * 
2 Ss dh —— 8939 
nr oe * 2 1 — 
- 
2 - * CY 


— 2 — 


*r — © — 
— 2 — 3 — ſj — 
2 * 


2 


SS 


2 


b 


1 = 
= % 5 


xD EY 
og _ 


7. 


— IETRH TS 


=o "Oh * 


K 


— > * 1 * F TT ET, ET oe 
— 7 —. * Z £2 
* I ad 


ESD 


=o Ro 
= "E 


— 
— — 
* = 


448 EE ASL 


That neither the fitting member, nor the peti- 
toner was duly elected; and that the election was 
void. 

Of which the Chairman informed the Houſe 
on friday, march gth; in conſequence whereof a 
new writ was ordered “. 


In the beginning of this cauſe, when Mr. Ker- 
riſon, a banker, was under examination by the 
petitioners, upon the bulineſs of the ſubſcription 
fund, he was aſked, if he had kept the drafts 
by which the money was exhauſted ; and anſwer- 
ing in the affirmative, was required to produce 
them. 

Hereupon the counſel for the ſitting member 
objected to the petitioner's right to require this 
production, and argued, That before deeds or 
papers of parties were to be produced, it was in- 
cumbent on the party calling for them, to ſhew 
an intereſt in them: Conformably to which rule, 
in a court of equity, when a bill is brought 
againſt a banker, to obtain a diſcovery of money 
in his hands, it is neceſſary to ſtate in the bill 
a right of the plaintiff to ſuch money. That 
in the late caſe of Cricklade, it had been con- 
tended, that the freeholders were obliged to pro- 
duce their title deeds, when called for, becaule 
the candidate had an intereſt in the vote; but 


412 Journ, 525, 6. 
| | | the 
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the Committee there were of opinipn, that he 
had not ſuch an intereſt, as gave him a right to 
call for the voter's deeds. 2 

That bankers were connected with their em- 
ployers in a confidential manner, like attornies 
with their clients; and were intitled to a ſimilar 
privilege of ſecrecy, if thoſe employers deſired 
it: That this had been a private tranſaction, be- 
tween a gentleman and his banker, which chird 
perſons had nothing to do with. 

That this was likewiſe a mercantile tranſac- 
tion, and it was a rule of the courts, not to ſuf- 
fer matters of that ſort, tending to inveſtigate 
private credit, to be pried into. 

The counſel on the other fide argued in 
anſwer, | 

That the principles which the others relied 
upon, related only to private civil ſuits between 
parties, and not to public crimes, which the pre- 
ſent charge of bribery was: That in this reſpect 
the caſe was the ſame, as if the queſtion aroſe 
upon an indictment in Weſtminſter-hall ; as for 
inſtance, of forgery, where it could not be con- 
tended that ſuch evidence as this ought not to 
be compelled from the banker. 
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impertinent curioſity ; but the queſtion was, Are ji | I 
. the electors of Norwich intereſted in theſe pa- : | R 
pers? Is the freedom of election violated by th 1 4 
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diſpoſal of this money, or concerned in the means 
by which it was diſpoſed of ? 

That the argument for the ſitting member 
would extend to prevent inquiring into the 
tranſaction, if Mr. Hobart and his banker had 
diſtributed the drafts to the voters, in the ſtreets 
of Norwich: That the privilege of attornies 
was allowed only to tranſactions with them in 
that character, and upon ſubjects of confidence 
and delicacy ; but if an attorney were to act for 
his client in any thing illegal, his character would 
not ſecure him in ſecrecy there: Yet that if this 
were otherwiſe, bankers were not intitled to any 
ſimilar privilege, That the preſent tranſaction 
likewiſe was not of private concern, between a 
gentleman and his banker, but a public election 
buſineſs. oe 

That in the Ipſwich caſe “, the ſame ſort of 
-evidence had been produced, without any ob- 
jection on the part of the ſitting member, and 
as a matter of courſe. 


The Committee reſolved, That the drafts ſhould 
be produced. 


Afterwards a diſpute aroſe, whether the ac- 
count current in the banker's book, containing 
the diſburſement of the money, ſhould be pro- 


Vol. I. p. 28, 29. . 
duced. 
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duced. The argument upon it was ſhort. The 
ſitting member objected to it, upon the ſame 
principle as had been urged againſt the produc- 
tion of the drafts; and the Committee reſolved, 
That the account book ſhould be produced; care 
being taken to . the banker's ſatigfaction, that no 
other article in the book be inſpected, but this in 


queſtion. 


The counſel for the petitioners called as a 
witneſs Mr. Bygrave, who had been employed as 
an attorney to Mr. Hobart, for the management 
of the election. The witneſs ſtated his ſituation, 
as a ground of exemption from giving evidence, 
and the counſel for Mr. Hobart objected to his 
being examined. On the other ſide it was ſaid, 
an attorney might be examined to facts within 
his on knowledge, not obtained by his employ- 
ment; and for this they cited Buller's Ni Prius 
280. 

The Committee reſolved, That he ſhould not 
be examined to any matter touching the election, 
ſince the 17th of july. 

Which was the day when he was firſt em- 
ployed as attorney, on the part of the ſitting 
member, tor the election. 


The queſtion Whether evidence of the agency 
of a ſuppoſed agent in bribery, ſhould be given 
G g 2 before 
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before any of the acts of bribery of ſuch fup. 
poſed agent were proved, was argued in this cauſe, 
in the ſame manner as it has frequently been, 
before other Committees. The Committee in 
this caſe would not allow ſuch acts to be proved, 
without firft giving evidence of the perſon's be- 
ing an agent. But in the particular caſe, upon 
which they came to this reſolution, the petitioner 
had on a former day, for a different purpoſe, 
endeavoured to prove the ſame perſon to be 
agent to the ſitting member, and had failed in 
eſtabliſhing the fact. | 

In another caſe, in which the petitioner took 
the ſame courſe of examination, the ſame ſort of 
previous proof was not required “. 


See Vol. I. p. 469, the practice in the caſe of Ilcheſter. 
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TRE SECOND CASE or Tre CITY or 


7 
1 

b 
| * 
The Committee was choſen on wedneſday, may 2d, 8 
1787, and conſiſted of the following members: 0 
1 
Edward Phelips, Eſq; Chairman. 6 
John Macnamara, Eſq; | ; al 
John Stanley, Eſq; N al 
J. Galley Knight, Eſq; * Charles Rainsford, Eſq; I 
William Lawrence, Eſq; Sir Adam Ferguſlon, Bart. th 
James Amyatt, Eſq; Hon. John Eliot A 
Sir Robert Lawley, Bart. Sir W. Moleſworth, Bart. pL 
J. Biand Burgeſs, Eſq; Robert Fanſhaw, Eſq; b 

J. H. Addington, Eſq; Daniel Parker Coke, Eſq; 
| an 

Petitioners, 
. ab 
Certain Electors of Norwich. th 
Sitting Member. ſa 
Hon. Henry Hobart. ot 
Counſel, | 

For the Petitioners, Mr. Piggott and Mr, Dallas. c | 
For the Sitting Member, Mr. Partridge and Mr. e | 
Douglas, 6 
-- _ c t 
A member of the former Committee. c x 
[ 
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TN alledged in the following 
words, © That at the election of a mem- 
ber to ſerve in parliament for the city of Nor- 
wich and county af the ſame city, in the room of 
Sir Harbord Harbord, Baronet, created a Peer 
of Great Britain (which election was held on the 
15th day of ſeptember 1786) Sir Thomas Bee- 
vor, Baronet, the Honourable Henry Hobart, 
and Robert John Buxton, Eſq; were candidates; 
and at the ſaid election, the ſaid Henry Hobart 


having a majority on the poll, was returned by 


the ſheriffs as a member to ſerve in parliament 
for the ſaid city and county, And that certain 
perſons, being electors of the ſaid city, on be- 
half of themſelves and the reſt of the electors, 
and alſo the ſaid Sir Thomas Beevor, on or 
about the 16th day of february laſt, preſented 
their petitions to the Houſe, complaining of the 
ſaid election and return on the following, among 
other grounds, viz. 
© That after the vacancy happened, and pre- 
© vious to, and during the time of the ſaid election, 
the ſaid Henry Hobart by himſelf, his agents, 
© friends and managers, was guilty of many no- 
© torious and flagrant acts of bribery and cor- 
© ruption, by giving divers large ſums of money 
* to the electors of the ſaid city and county, 
Gg4 and 
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and by corruptly promiſing to the ſaid elec- 
tors, or ſome of them, large preſents, gifts, 
advantages, and rewards, in order to procure 
him, the ſaid Henry Hobart, to be elected 
to ſerve in parliament for the ſaid city and 


county: And that the ſaid Henry Hobart, by 


himſelf, his agents, friends, and managers, did 
after the ſaid vacancy happened as aforeſaid, 
and before and during the ſaid election, give, 
preſent, and allow to divers perſons, having 
voice or vote in the faid election, money, 
meat, drink, entertainment, and proviſion; 
and made preſents, gifts, rewards, and enter- 
tainments, and made promiſes, agreements, 
obligations, and engagements to give or allow 
money, meat, drink, proviſions, preſents, re- 
wards, advantages, and entertainments to and 
for ſeveral perſons ſo having or claiming right 
to vote in the ſaid election, and to and for the 
uſe, advantage, benefit, profit, and prefer- 
ment of ſuch perſons, fo having or claiming 
right to vote in the ſaid election; in order to 
procure him, the ſaid Henry Hobart, to be 
elected to ſerve in parliament for the ſaid city 
and county.“ 


And that the Committee choſen to try the 


merits of the faid election and return, having 
heard the evidence on the part of the petitioners, 
(which was confined to the allegations before 


ſtated, 
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ſtated, relative to the. bribing and entertaining 
the electors as aforeſaid :) And having alſo heard 
the evidence on the part of the ſaid Henry 
Hobart, and having met on the gth day of 
march to deliberate thereon, came to the fol- 
lowing reſolutions, 'viz. 

te That the Honourable Henry Hobart is not duly 
elected a citizen to ſerve in this preſent parliament 
for the ſaid city of Norwich.” And alſo, That 
Sir Thomas Beever, Baronet, is not duly elefted a 
citizen to ſerve in this preſent parliament for the 
ſaid city of Norwich.” And alſo, © That the laſt 
election of citizens to ſerve in this preſent parlia- 
ment for the ſaid city of Norwich, was a void 
election.“ 

And that the ſaid reſolutions being reported to 
the Houſe, a new writ was ordered to be iſſued, 
and was accordingly iſſued on the ſaid gth day 
of march, directed to the ſheriffs of the ſaid 
city of Norwich, whereby, (after ſtating that the 
election of the ſaid Henry Hobart was adjudged 
to be void, ) the ſaid ſheriffs were commanded, 
that, in the place of the ſaid Henry Hobart, 
they ſhould cauſe to be elected one other fit 
perſon, 

And that, in. purſuance of the ſaid writ, the 
ſaid ſheriffs proceeded to a new election on the 
15th day of march, 1787, when the ſaid Sir 
Thomas Beevor and Henry Hobart were again 

candidates 5 
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candidates; and upon the final cloſe of the poll 
taken at the ſaid election, the ſheriffs declared 
the numbers to be as follows: For the ſaid Henry 
Hobart 1393, and for the ſaid Sir Thomas 
Beevor 1313; and the ſaid Henry Hobart having 
the majority, has ſince been returned to ſerve in 
parliament for the ſaid city of Norwich, and 
county of the ſame city. 

And that the petitioners conceive, that the 
election of the ſaid Henry Hobart having been 
declared void, on the ground of his having 
violated the acts of parliament againſt bribery 
and entertaining the electors, he was thereby, 
and by the true conſtruction of ſuch acts of 
parliament, and according to the law and cuſtom 
of parliament, rendered incapable to repreſent 
the city of Norwich in parliament, at any election 
to fill the ſaid vacancy. And therefore that he | 
was not Eligible, and ought not to have been I 
returned at the ſaid late election. But that the 
ſaid Sir Thomas Beevor was duly elected, and ö 
ought to have been returned; as being the only : 
perſon who offered himſelf, in the room of che 

ſaid Henry Hobart. And that this appears by | 
the writ before ſtated, which expreſsly commands 


| that ſome other perſon ſhall be elected, in the f 

1 room of the ſaid Henry Hobart; and by which 
5 the ſaid Henry Hobart himſelf is therefore ex- . 
| ! cluded. And therefore, &c.” * p 
; 1 #* 42 Journ. 631, 2. april 5th. 
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IN conſequence of the determination of the 
former Committee, before mentioned in pa. 448, 
a new election happened on the 15th of march, 
1787. Mr. Hobart and Sir Thomas Beevor 
were again candidates, and the former was re- 
turned. The numbers on the poll were as ſtated 
in the petition. 

The counſel for the petitioners in opening 
their caſe, ſtated the circumſtances of the former 
election, and the general effect of the evidence 
then laid before the court; and now claimed 
the ſeat for Sir Thomas Beevor, on the mann 


grounds. 


By ſnhewing that the only charges Cube of the 
of the former petition againſt Mr. 
Hobart, upon which evidence was 
offered at the trial, were thoſe of bribery and 
treating : And that the other charges contained 
in them were, 1n the courſe of that cauſe, formally 
and effectually abandoned by the petitioners, 
From whence they contended that thoſe petitions, 
with reference to the trial and deciſion, were to 
be conſidered, as founded upon the charge of 
bribery and treating only. 

They ſaid, That though the reſolutions of the 
former Committee were expreſſed in ſuch general 
terms, as not of themſelves neceſſarily implying 
a diſqualification of Mr. Hobart ; yet when fo 
connected with the petitions, by the evidence 


given 


Petitioners, 


460 . 


given in ſupport of them, they muſt have this 
effect: Becauſe the judgment muſt be taken to 
have been founded upon the evidence produced: 
That therefore it would be neceſſary for the pre- 
ſent Committee, to ſee and examine the ſtate of 
this evidence contained in the minutes of the 
former trial. 

That they ſhould not offer the minutes, as 
evidence of the truth of the facts therein con- 
tained ; but to ſhew the grounds upon which the 
former Committee . proceeded to their determi- 
nation, and to eſtabliſh the allegations of the 
preſent petition in this reſpect. That, con- 
ſidered in this view, it made no difference in the 
preſent queſtion, whether there had been a re- 
ſolution of the former Committee, directly 
charging Mr. Hobart by name with bribery, or 
not; and that this would appear from a con- 
ſideration of the caſes, in which there had been 
ſpecific reſolutions pointed againſt a candidate. 
That they ſhould likewiſe offer evidence again, 
of the bribery and treating practiſed by Mr. 
Hobart at the former election, by ſame of the 
principal witneſſes examined before. 

That according to the true principles of the 
law of bribery, before the Treating act, and the 
juſt conſtruction of that act, the effect of the 
e would be, to render the ſitting 

| member 
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member incapable of being elected, or of ſitting 
upon the preſent return, 

They admitted that no notice was declared to 
the electors, at the election in queſtion, of Mr. 
Hobart's being diſqualified and ineligible, or 
that their votes for him would thereby become 
nugatory and be thrown away : But they con- 
tended, that in the preſent caſe ſuch notice was 
unneceſſary ; becauſe the only uſe of giving 
notice, was to inform voters, who might be 
ſuppoſed ignorant of the fact; as was done 
in the caſes of Fife and Kirkudbright . But 
here the electors had been parties to the deciſion 
of the Committee, by the petitioa then preſented 
on behalf of themſeFoes and the other elefors ; and 
therefore muſt be preſumed to know, and were 
bound in law to take notice of it. They con- 
tended therefore, that under theſe circumſtances, 
the electors who voted for Mr. Hobart muſt be 
conſidered to have thrown away their votes, in 
the ſame manner as if expreſs notice of the in- 
capacity had been declared to them ; and that 


conſequently Sir Thomas Beevor ought now to 
be declared duly elected. 


As ſoon as the counſel for the petitioners had 
finiſhed the opening, the counſel for the fitting 


See a general ſtatement of them in Vol. I. pp, 72, 
and 455. 
member 
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462 . 
member objected to the further proceeding on 
behalf of the petitioners, for the following rea- 
ſons: They ſaid, 
r There is no charge in the peti- 
Sitting Member. tion expreſsly and directly affect- 
ing the ſitting member, with an 
offence that ſubjects him to the incapacities con- 
tended for. It alledges no fact expreſsly, leading 
to any ſuch concluſion; neither bribery, nor 
any other charge; and therefore nothing appears 
to require a defence from the ſitting member : 
For every trial ought to proceed ſecundum allegata 
& probata. 

The petition ſtates its ſubject argumentatively; 
thus, that at a former election ſuch a one was 
returned, and afterwards certain perſons petitioned 
againſt him, and alledged certain facts in their 
petition ; and on the trial of that petition, certain 
others upon hearing evidence reſolved, &c. 
That on a new election he was returned again, 
and that the preſent petitioners conceive (for 
reaſons of their own) that he was incapable ; and 
therefore that he was ſo, and that another ought 
to be returned, This 1s the ſcope and ſubſtance 
of the petition. It does not alledge that Mr. 
Hobart did any thing to render himſelf incapable, 
but that others ſaid ſo; nor does it even alledge 
their aſſertion to be true: Whereas it ought to 

1 | charge 
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charge him expreſsly with bribery, and that he 
was diſqualified on that account. But it only 
ſtates the reſolution of the Committee, (which. 
might equally diſqualify Sir Thomas Beevor) 
and not the grounds of the reſolution, or that 
they found the allegations of the petition true. 

If then there is no charge in the petition, 
of bribery againſt the ſitting member, or of his 
being rendered incapable for the bribery, the 
Committee ought not to receive the evidence 
offered by the petitioners ; becauſe in every action 
the charge muſt be preciſely ſtated, that defen- 
dants may know what defence they are to make. 

Many caſes have happened in the trial of 
elections inforcing this rule of law; as in the 
caſe of Sudbury in 1770. 32 Journ. 705. The 
counſel for the petitioners offered to prove that 
certain perſons who voted for the ſitting members 
had no right to vote; this was oppoſed by the 
other ſide on the ground that the petition con- 
tained no allegation to warrant it; and the Houſe, 
upon the queſtion, reſolved not to receive the 
evidence, | | 

In the Petersfield caſe (3 Doug. ele&. 7, 11.) 
there was a ſimilar deciſion *. 


In 


* Here the counſel introduced the ſame application, of 
the caſes of Petersfield, Southampton, and Cricklade, as 


wag occaſioned by a ſimilar queſtion, in the Downton cauſe, | 
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In the caſe of Nairn, the Committee agreed to 
an opinion of the ſame ſort. The queſtion was 
argued very ſtrenuouſly, and the election turned 
upon their rejecting the evidence “. 

Upon the authority of theſe caſes, the Com- 
mittee ought to exclude the petitioners from 
giving any evidence, tending to prove the ſitting 
member diſqualified. 

There is a further reaſon to be urged in this 
particular caſe, namely, that as bribery is the 
ſubject of it, which is a criminal charge, the 
defendant ought, by analogy to other criminal 


Proceedings, to receive the ſame favour, in re- 


quiring a full and explicit charge to be declared 
in the petition, as if it were a queſtion upon an 
indictment for the ſame offence ; in which caſe, 
every advantage is allowed to be taken of want 
of preciſion in the allegation. 


The counſel for the petitioners anſwered : 

This is no criminal accuſation 
by indictment, and therefore the 
argument relating to the mode 
of proceeding in ſuch caſes, is not applicable. 
Election petitions are not framed by the ſame 


Counſel for the 
Petitioners. 


To avoid repetition, I beg leave to refer the reader to the 
obſervations on them in pp. 198, 199, which are the ſame 
as were uſed in this place. See pa. 408, in the caſe of 
Nairn, 


* See the caſe, in pa. 407, and foll, 
rules, 
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rules, nor required to contain the ſame technical 
preciſion. as declarations or indictments ; neither 
ought it to be expected in them. There has 
always been a latitude and liberality allowed, in 
the conſtruction of them, ſuitable to the diſpo- 
ſitions of thoſe who are appointed to try them. 

Mr. Douglas, in his note upon the Petersfield 
caſe, (p. 15.) ſays, © The rules of the courts 
of Weſtminſter-hall cannot be adopted on all 
occaſions by Committees, becauſe of the eſſential 
differences, in the nature of the cauſes which 
they have to decide; and JI confeſs, there are 
difficulties attending this rigid adherence to the 
petitioner's complaint, as ſet forth in the peti- 
tion:“ And the author proceeds to ſtate ſome of 
theſe difficulties. 

The preſent queſtion is not like a private 
cauſe between individuals. It relates to a public 
fraud upon the law, and the freedom of elections, 
in which the whole nation is intereſted, as much 
as the electors of Norwich. And they who are 
to ſit in judgment upon it, ought to do all in 
their power, to conſtrue the law as beneficially 
as may be, for the ſupport of the conſtitution, 
and the purity of elections. 

Before the caſes which have been cited, can 
be made to bear upon the preſent caſe, the Com- 
mittee muſt be of opinion, that the petition does 
not fully enough alledge the facts making the 

Vol. III. II h charge. 
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charge. But that is not the caſe here; which 


renders it unneceſſary to enter upon a diſcuſſion 
of the deciſions on thoſe caſes. Whatever the 
form may be, the preſent petition does in ſub- 
ſtance accuſe Mr. Hobart of bribery; for it 
ſtates that he was di/qualified for it, Is not this 
ſufficient notice to him, that bribery is intended 
to be brought forward as a charge againſt him? 
It is the duty of the Committee to try the merits 
of the whole election; and therefore a general 
notice of the caſe to the fitting member, is all 
that can be Required of a petitioner : For if Mr. 
Hobart could retort a charge of bribery againſt 
Sir Thomas Beevor, the Committee would of 
courſe inquire into it; though he has no notice 
of that, or of any other ground of inquiry againſt 
him. This proves that parties are expected to 
come into court, prepared to enter upon the 
whole merits of their caſe, 
It is not neceſſary or proper at this time, to 
argue what the effect of the petition may be, if 
the charges of it ſhould be eſtabliſhed in evi- 
dence. But the queſtion now is, whether the 
evidence ſhall be heard, or whether the charges 
are capable of proof. As. to this, the caſe of 
Kirkudbright in 1782 is fo directly in point, 
that the court can have little doubt upon their 
minds, after conſidering it. There had been a 


petition from Mr, Gordon againſt Mr. Johnſton, 
after 
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after the general election, tried in 1781; and in 
the courſe of the trial, evidence being produced 
of bribery againſt the petitioner, the Committee 
paſſed a reſolution, expreſſing that he was guilty 
of it; and having alſo determined the eleCtion 
to be void, a new election took place. The 
ſame parties were again candidates, and Mr, 
Gordon, againſt whom the abovementioned re- 
ſolution paſſed, was returned. Mr. Johnſton the 
other candidate petitioned againſt him. In his 
petition there is a recital of the former pro- 
ceedings, in the ſame manner as in this“; and 
upon the trial, the then ſitting member Mr. 
Gordon objected to his producing the minutes 
of the former Committee in evidence, to prove 
the bribery. The point was argued by the counſel 
on both ſides, and the Committee adjudged the 
evidence to be proper, and received them F. 
Even the ſitting member's counſel then, ad- 
mitted them to be competent to prove the former 
proceedings ; which is all the uſe intended to be 
made of them here, on the part of the peti- 
tioners, If the Committee ſee no reaſon to im- 
peach the authority of this opinion, they will of 
courſe follow it on the preſent occaſion, and 


allow the petitioners to proceed upon their caſe. 


* See this petition hereafter, in Note (B,) 
+ See the latter part of the ſame note, 
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The counſel for the ſitting member obſerved 
in reply, 
Reply. 
between the caſe of Kirkudbright, and 
the preſent. In that, the parties to the two peti- 
tions were the very ſame: Here they are not; 


and Sir Thomas Beevor, the loſing candidate of 


the former election, has declined petitioning now. 
In that, the preſent point was not argued at the 
bar, nor even ſtirred. The counſel might have 
had their reaſons for not agitating it, and it 
might not have occurred, either to them or to 
the Committee. Courts of Juſtice are not ex- 
pected to take up queſtions, which the parties do 
not lay before them. It is reported, however, 
that ſome of the members of that Committee 
afterwards expreſſed a degree of ſurpriſe, to find 
that this objection had not been taken by the 
counſel ; ſo that if it had been objected, it is 
poſſible that their determination might have been 
different. | 
Again, in that caſe there was a ſpecial reſo- 
lution convicting the party of bribery, perſonally; 
and that had been made known to the electors, 
and was the ſubject of the petition, Whereas 
here, there is no reſolution pointed againſt Mr. 
Hobart, more than againſt Sir Thomas Beevor. 


The 


That there was a great difference 


0 
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The Committee having deliberated upon the 
queſtion, reſolved, 


That the counſel for the Petitioners gulli proceed 


with the evidence. 

In the courſe of the next day, - after deli- 
berating, they directed the counſel to be in- 
formed, 

That the above opinion was confined to the te 
made on the part of the ſitting member, that no 
charge was ſtated in the petition. 

On the morning of the following day, they 
again deliberated, about giving a further expla- 
nation of the above opinion ; after which, the 
Chairman was directed to inform the parties, 

That if the counſel ſhould offer vivũ voce evidence, 
to prove fatts of bribery and treating prior to either 
election, the Chairman was to inform them, That 
the Cimmittee had in their former deliberations fully 
conſidered this queſtion, and were of opinion, That 
it is not relevant to the ſubject matter of the petition, 

This explanation was occaſioned by what tell 
from the petitioners' counſel, in arguing upon 
the effect of the evidence intended to be offered 
on their part. 


When the petitioners began to produce their 
evidence, according to the firſt reſolution above- 
mentioned; the former petition to the Houſe 
being read, as an introduction to the proceedings 

H h 3 on 


, _— FY 2 4 8 * 
"OS. _ 
N ” 6 * « 
«4 - C 
- " . . — 42 
< o& 222 x7 —_— — 2 0 


=— * * nr 2 .. — T 2” FR..." 8 
a noe BYE: _IEYSS . . 
— - * a 
: — — xa 
* Jo RR 


470 o 

on the former trial, and the names ſigned to it 
appearing to be all different from thoſe ſigned 
to the preſent petition, the counſel for Mr. 
Hobart objected to the production of the pro- 
ceedings of the former Committee; contending, 

That no evidence of what paſſed in one cauſe 
could be received in another, except where the 
parties to each cauſe were the ſame: That this 
was an invariable rule of evidence. 

In the preſent trial the parties are not the ſame 
as in the former. Not only Sir Thomas Beevor 
is now no petitioner ; but the petitioners are not 
the ſame perſons as preſented the former petition, 

It makes no difference, as to this point, that 
| they ſtile themſelves in each to be electors of 
Norwich, and to petition on behalf of them- 
ſelves and the other electors; becauſe they act 
as ſeparate individuals, each for himſelf, without 
any privity with, or authority from, the body at 
large. No man can involve another in his act, 
by uſing his name, unleſs he has his authority 
for it. 6 

The common practice of the Houſe, in re- 
ceiving renewed petitions in a ſecond ſeſſion, is 
an illuſtration of the point contended for. Cn 
theſe occaſions, a petition would be rejected by 
the Houſe, if it were to be ſigned by different 
. perſons from thoſe who ſigned the original 
BY | petition. 
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petition . According to this doctrine, the pre- 
ſent petitioners are not intitled to have any ad- 
vantage of the former proceedings. It is not 
the ſame cauſe as the laſt; and therefore, as in 
common ſuits, no pleadings, verdict, or judg- 
ment could be received in evidence in ſuch a 
caſe, ſo here no part of the proceedings upon 
the former petition, is competent or admiſſible 
evidence. 


EY 
— 


The counſel for the petitioners in anſwer to 
this, argued in the following manner. 
The petition ſets forth the ſeveral ſteps taken 
after the former election, and the proceedings on 
the trial, Now what evidence can be offered to 
eſtabliſh theſe facts, ſo proper as the proceedings 
themſelves ? What may be the effect of the evi- 
dence, is not now the queſtion : Valeat quantum 
valere poleſt. But as to the objection now made, 
they are not only proper and competent, but 
they are the only proper evidence that could be 
offered; according to the practice of all courts 
of juſtice. And either the allegations of the 
petition are not capable of proof, or they are to 
be proved in this way. 
'The rule of evidence mentioned, does not 
interfere with the admiſſion of theſe proceedings. 
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If Mr. Hobart were no party to the laſt cauſe, 
or if the facts had not been alledged againſt him, 
then indeed it might. be argued that the cauſe 
was not the ſame, and the parties not the ſame. 

But if the Committee confider the reafon of 
the rule, they will find it is not applicable to the 
caſe ; for it is intended to prevent perſons. from 
being bound by judgments, which they may 
have had no means of preventing. But the pre- 
ſent ſitting member was there a party, and had 
the opportunity of croſs examining the witneſies, 
and of making his defence. Therefore as againſt 
him the cauſe is the ſame; and it ſignifies nothing, 
who the petitioners were then, or are now—'The 
queſtion 1s the ſame, 

In order to make a verdi& and pleadings in 
an action proper evidence, it is not neceſſary 
that both plaintiff and defendant, or either of 
them, ſhould be the ſame. It depends upon the 
ſubje& matter of the ſuit, If that is the ſame, 
then the evidence is proper. As where an action 
has been brought upon a right of common, or 
other intereſt affecting many perſons ; a verdict 
in that action would be evidence in any ſubſe- 
quent action, upon the ſame right of common, 
by and againſt any perſons claiming the ſame 
intereſt. But much more would it be evidence, 
in an action upon the ſame right, againſt the 

ſame defendant. | | 
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The Court overruled the objection. 
On the part of the petitioners, the minutes of 


the proceedings of the former Committee were 
then offered in evidence, upon the oath of the 


clerk who entered them. 


The counſel for the ſitting member objected 
to their being received; contending, 

That no evidence of what witneſſes ſwore, 
ought to be admitted, without the prefence of 
the perſons who gave the teſtimony, to confirm 
it in the ſame manner upon oath again; unleſs 
it could be ſhewn that the witneſſes were dead, 
or not forthcoming, Therefore it would be in- 
cumbent on the petitioners to produce the wit- 
neſſes again, before they could properly ſtate 
their depoſitions to the Court. 

T hat this was the rule of law in criminal caſes, 
(of which kind this cauſe was) would appear 
from a conſideration of the ſtat. 1 and 2 Ph. and 
Mar, ch. 13. For before that act, depoſitions 
taken by a juſtice of the peace, upon queſtions 
of felony brought before him, were not admitted 
in eyidence on the trial of the crime in another 
court, That the inference from this ſtatute 
being, that it was neceſſary to make a particular 
law for the admiſſion of ſuch evidence, in that 
particular caſe, it was further to be inferred that 
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ſuch depoſitions were not admiſſible in common 
e_ 
That the general effect of the evidence entered 
on the minutes was, that certain witneſſes ſwore 
to certain facts, leading (as would be argued by 
the petitioners) to the determination of the Com- 
mittee. But that it would be contrary to the rules 
of evidence, to receive information of ſuch facts, 
"= in any other manner than by the oaths of witneſſes 
examined before them ; and that the minutes of 
theſe depoſitions on a former trial, wanted au- 
thenticity upon the preſent. 


To theſe obſervations it was anſwered, 
That the minutes were offered for no other 
purpoſe, but to prove that there were ſuch pro- 
ceedings, as the petition ſets forth, and that 
they were regularly had; that the cauſe was 
tried according to the allegations and proofs, 
and that the Court came to ſuch a deciſion. 

That it was not intended to prove from them, 
the truth of the facts charged upon Mr. Hobart 
in thoſe allegations, or proved upon that trial: 
And even if it were to be admitted, that all 
the witneſſes upon the former trial ſwore falſely, 
the minutes would be equally competent evi- 
dence, for the purpoſe for which they were offered. 

That it was neceſſary to ſee the evidence given 
IH upon that occaſion, in order todiſcover the grounds 
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of the determination ; becauſe that did not, up- 
on the face of it, import a conviction of Mr. 
Hobart: That the minutes taken by the autho- 
rity, and in the preſence of the Committee, 
were the record of their proceedings, and muſt 
be held authentic. That as the point contended 
for by the petitioners was, that Mr. Hobart's 
incapacity was neceſſarily to be inferred, from a 
view of the reſolution of the Committee, con- 
nected with the evidence, and accuſation, it 
muſt follow that this evidence ſhould be conſi- 
dered with relation to its conſequences. 

That though a different courſe was held in 
the caſe of Kirkudbright, that would not affect 
this caſe; becauſe the petitioner there had a ſpe- 
cial reſolution in his favour, againſt the ſitting 
member directly; and that made an inveſtiga- 
tion of the former proceedings, as far as related 
to the evidence of the facts, unneceſſary. Mr. 
Gordon, in that caſe, having been declared guilty 
of bribery at the former election, the Committee 
did right, to conſider the nullity of his ſecond 
election, as a regular conſequence of ſuch for- 
mer reſolution. 

That no evidence of the facts, upon which 
the reſolution of the former Committee was 
founded, ought to be admitted here, even if the 
petitioners were inclined to enter upon them; 

becauſe the preſent petition does not alledge any 
| of 
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of thoſe facts, and ought not to do it: The time 
for complaining of any illegality in the firſt elec- 
tion, being limited to a period in the beginning 


of the ſeſſion, which had long ſince elapſed, 


Thats tus petitioners now had no occaſion, nor 
right, to enter upon any other matter than the 
proceedings of the former Committee; the pro- 
greſs and concluſion of which, and nothing 
elſe, made the ſubject of the preſent inquiry. 
That it was therefore immaterial to inquire, 
whether the witneſſes who proved the facts be- 
fore, were now to appear, or not, in order to 


ſwear again to the ſame facts; ſince the truth of 


their evidence was not now in queſtion, but its 
effect and conſequences. 


The counſel for the ſitting member obſerved 
in reply, That the minutes of the evidence and 
proceedings of the former Committee, could not 
be compared to a record of the proceedings in 
a ſuit at law, nor the ſame conſequences be 
drawn ſrom them; becauſe the petition, evi- 
dence, and judgment had no neceſſary connec- 
tion with each other, as they had in the record 
of an action: That in the latter, the point in 
iſſue was always preciſely ſtated, and the judg- 
ment paſſed upon it expreſsly, ſo that the im- 
port of it could not be miſtaken. But that upon 
the face of the Committee's proceedings, no 


point 
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point in iſſue was ſtated, and no expreſs judg- . 
ment given, and the concluſion was to be made 


out by conjecture. 

That it would be very difficult for any man 
to read the evidence of the laſt trial, though 
only for the purpoſe mentioned, Hithout catch- 
ing ſome of the effect of it with relation to ano- 
ther, which the petitioners had in view: That 
even the moſt guarded mind might be ſo caught; 
for which reaſon the Committee ought not, but 
under a cogent neceſſity, to enter on the peruſal 
of it at all. 


The Court paſſed a reſolution, To admit the 
evidence of the minutes taken before the laſt Nor- 
wich Committee. 


Hereupon the minutes were read through. 
This employed one whole day, and part of the 
next. The chief purport of the evidence has 
been related, in the account of the former elec- 
tion. Here the petitioners cloſed the evidence 
on their ſide. On the part of the ſitting mem- 
ber no evidence was offered. 

The counſel for the former, in ſupport of the 
petition contended, 


That according to the law 
of parliament, and the true 


conſtruction of the ſtatutes 
1 againſt 


Counſel for the 
Petitioners. 
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againſt bribery, Mr. Hobart was incapable of 
maintaining his ſeat upon this election: They 
ſaid, | | 
The proceedings upon the former election, 
conſiſting of the two petitions, the evidence en- 
tered on the Minutes, and the judgment of the 
Committee upon them, are to be conſidered as 
forming one entire record. 
From this record it appears in ſubſtance, that 
the only effectual charge in it againſt the ſitting 
member, was that of bribery and treating : That 
the witneſſes clearly proved the facts: That the 
Court conſidered the charge to be eſtabliſhed in 
proof, and for that cauſe adjudged his election 
to be void. For in viewing the proceedings of 
a court of juſtice, it muſt be concluded that they 
decide according to the allegations and proofs. 
Then the queſtion occurs, Whether one whoſe 
election has been avoided for this breach of the 
law, is capable of being elected again to ſupply 
the vacancy? Ever ſince the treating act, the 
negative of this queſtion has been the received 
conſtruction of it; and all the caſes that have 
happened in modern times, have proceeded up- 
on an acknowledgment of it, not to be diſputed. 
The fitting member therefore muſt reſt his de- 


fence, upon the overthrow of them all; and by 


ſhewing that the opinion and practice of the 
Houſe of Commons, and of lawyers, during 
2 this 


2 3 
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this long courſe of years, have been erroneous. 
As to expreſs authorities among the latter, Judge 
Blackſtone has without reſerve declared his opi- 
nion, conformably to the above, in 1 Comm. 
pa. 179. where he ſtates the proviſions of the 
ſtatutes againſt bribery; and among the reſt, 
this conſequence, of being incapable of ſerving 
for the place in parliament ; which carries the in- 
capacity even farther than is now contended for. 
Mr. Douglas, in his obſervations on the law of 
Bribery (2 Doug. elect. 411.) though he gives 
his on opinion differently, adds © it has always 
been ſo underſtood.” 

As to adjudged cafes in the Houſe of Com- 
mons, there are ſeveral, tending to eſtabliſh this 
conſtruction. In the Thetford cafe in 1699, the 
Houſe having reſolved, that Mr. Sloane the fit- 
ting member had been guilty of a breach of the 
Treating act, his election was declared void * ; 
and a new writ being ordered, for an election to 
ſupply the vacancy ſo occaſioned, Mr. Sloane 
was rechoſen. The other candidate petitioned 
againſt him. The Houle took his petition into 
conſideration, on a day which had been appointed 


for the conſideration of the Treating act; and 


after a debate upon the ſubject, determined that 


Mr. Sloane was not capable of ſerving in that 


Parliament, for the borough of Thetford +. 


* r3 Journ, 145» * + Ib. 225, 251. 
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In the caſe of Aldborough in Yorkſhire in 
1696, within a year after the Treating act, Mr. 
Fairfax being returned, was petitioned againſt 
for a breach of the act. The reſolution of the 
Houſe upon that election, is in theſe words: 

«© Reſolved nemine contradicente, That Henry 
Fairfax, Eſq; having, contrary to the late act of 
parliament, expended money in order to his elec- 
tion to ſerve in this preſent parliament, for the 
borough of Aldborough in the county of York, 
ſince the vacancy thereof by the death of Sir 
Michael Weatworth, 1s diſabled and incapaci- 
tated upon ſuch election, to ſerve. as a burgeſs 
for the ſaid borough .“ Then follows the reſo- 
lution of the election's being void. 

This caſe is not ſo directly in point as that 
of Thetford ; but the words © to ſerve as a bur- 
geſs for the ſaid borough,” ſhew that the Houſe 
intended the ſame diſqualification ; becauſe it was 
not neceſſary to ſay more, than that the election 
was void, or that he had been guilty of an ille- 
gal act which had avoided his election, if they 
had intended nothing further. If it could be 
ſhewn that Fairfax was returned upon the ſecond 
writ, and fate upon ſuch ſecond election, it 
would be a ſtrong circumſtance in favour of a 

contrary conſtruction. But the counſel on the 
other ſide cannot ſhew this, This caſe, it ſhould 


* 11 Journ. 599. t Ib. 632. 
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be obſerved, aroſe in the ſeſſion next after that 
in which the law was made, when its ſpirit and 
meaning were beſt underſtood ; and therefore 
the reſolutions of the Houſe of that period, 
which tend to explain the law, are the beſt com- 
mentary on it. (A.) 

In the caſe of Kirkudbright before mentioned, 
the ſame conſtruction was adopted. The Com- 
mittee conſidered the former reſolution; con- 
victing Mr. Gordon of bribery, (though he was 
then only the petitioner) as having diſqualified 
him from fitting, upon an election to ſupply the 
firſt vacancy. 

The above caſes were all decided upon prin- 
ciples which have prevailed, without contradic- 
tion, ever ſince the Treating act was made: 
And they are ſupported by the juſteſt reaſons. 
For if it were to be underſtood that a candidate, 
howſoever guilty of bribery or treating, could 
obtain the ſeat upon a ſecond election, after 
having been turned out for that offence upon 
the firſt, he might always be ſure of rendering 
the bribery effectual, and gaining his end. His 
ſucceſs will be deferred a little longer, but it 
will be ſure; and he will ſuffer no other incon- 
venience than the loſs of time. In ſuch caſe he 


vill have no occaſion to colour his illegal conduct, 


in order to avoid diſcovery, or to practiſe any 


evaſive means of corruption, He may bribe and 
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treat, openly and notoriouſly ; only hinting to his 


electors, that they muſt go through the form of 


polling twice for him, inſtead of once. Aſter- 
wards, upon being petitioned againſt, he may 
either admit the charge, or make no defence; 
upon which a ſecond writ will iſſue of courſe, 
and he will be returned again by the effects of 
his original bribery, without leaving any chance 
of ſucceſs to his opponent. If any part of the 
bribery ſhould conſiſt of promiſes, the ſecond 
election may perhaps come on before the pro- 
miſe is fulfilled; although the firſt may have 
been avoided, in conſequence of ſuch corrupt 
promiſes. 

This method would be preferred, as the leaft 
expenſive way of obtaining a ſeat by corruption; 
becauſe it would ſave the heavy coſts of a trouble- 
ſome or tedious trial of a petition. If ſuch doc- 


- trines were to hold, how ill adviſed was Mr. Ho- 


bart, to endeavour to maintain his ſeat, as he did 
before the former Committee, and to waſte ſo 
much money! When by ſuffering his election 
to have been declared void, he might have been 
equally ſafe. 

Another advantage attending this method, 
conſiſts in the ſafety it would afford to the mem- 
ber's character; for by diſclaiming his firſt elec- 
tion, he would avoid the public inquiry into his 
conduct, which would take place upon the trial, 

| and 
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and alſo the cenſure that might be paſſed up- 
on it. 

Thoſe who made the ſtatute in queſtion, and 
who were parties to the firſt deciſions upon its 
conſtruction, could not be ignorant of theſe con- 
ſequences. They knew the miſchief, and ap- 
pear to have taken that courſe; which the Judges 
uniformly obſerve in the conſtruction of ſtatutes; 
namely, that which tends beſt to ſuppreſs the 
miſchief, and advance the remedy. But the 
conſtruction contended for on the other ſide, is 
the reverſe of this, and will render a law made 
for the preſervation of the conſtitution, not only 
nugatory, but hurtful, 

An election declared void is, according to the 
meaning of this ſtatute, no election at all; a 
mere nullity. The firſt vacancy is not ſupplied 
by it. The words of the act © ſuch election, 
mean a real and efficient election, and not a cor- 
rupt attempt to get into parliament, that deſtroys 
itſelf in the very act. That is, no man can ſup- 
ply the vacancy, who ſubſequent to it, has com- 
mitted a breach of the law, in order to ſupply 
it. Therefore © ſuch election“ means © his or 
their election to ſupply the vacancy firſt made.” 
And if the void election is a nullity, that va- 
cancy {till ſubſiſts after it, and until a ſound elec- 
tion happens; or till a diſſolution, which caſts 
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an oblivion upon all offences relating to the par- 
liament diſſolved. 
In our own times many caſes have happened, 


in which the general opinion of lawyers has been 


declared, conformably to what is here inſiſted 
upon. In the caſe of Hindon in 1777, Gene- 
neral Smith, whoſe former election had been 
declared void for bribery, was elected again. 
But upon a petition to the Houſe, founded on 
his incapacity to ſit upon ſuch election, he was 
again turned out *, 

In the Worceſter caſe in february 1774, after 
an accidental vacancy, Mr. Rous was petitioned 
againſt for bribery by Sir W. Lewes and his 
eleftors. Upon the trial of the petitions, the 
Committee determined the election to be void, 
and neither candidate to have been duly elected 7 ; 
in the ſame manner as the former Norwich Com- 
mittee decided. A new writ was ordered ; but 


* See 36 Journ. 10, 27, 77, 94. The election happened 
in the long vacation in 1776. At the beginning of the next 
ſeſſion, the loſing candidate and his electors petitioned againſt 
it. There had been a third candidate, who did not petition, 
who had a greater number of votes than 'the petitioner, He 
attempted to make himſelf a party in the cauſe, at the form- 
ing of the Committee, but was not allowed as ſuch by the 
Houſe, upon hearing the counſel of both ſides. Upon the 
trial of the petitions, the election of General Smith was de- 
clared void, and a new writ was ordered. 


+ 34 Journ. 400, 425, 442. 
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in conſequence of theſe” reſolutions, Mr. Rous 
was adviſed by his counſel, that he could not 
maintain his ſeat, if he ſhould be re- elected up- 
on the new writ, and therefore did not ſtand 
again, In the Ipſwich caſe in 1784 *, the cir- 
cumſtances were exactly the ſame as in that of 


Worceſter. | 


Theſe caſes ſhew that the received notions of 
the law, among the learned profeſſors of it, have 
been uniform in favour of the above doctrine. 
With reſpect to the particular form and allega- 
tions of the petition in this caſe, they are juſti- 
fied by the precedents of Thetford and Kirkud- 
bright. The former, (in 13 Journ. 225.) ſtates 
only the reſolution againſt the fitting member, 
the ſecond election, and his having procured him- 
ſelf to be returned again © being incapacitated 
to ſit in this Houſe, as adviſed.” It contains 
no allegation that Sloane had bribed, but relies 
altogether on the incapacity by the former reſo- 
lution. And the Houſe: heard no new evidence, 
but carried their conſiderations no further than 


the effect of that incapacity. 


The ſame form was purſued in the Kirkud- 
bright petition ; (B) and though that Committee 
heard the evidence of the ſitting member's bri- 
bery at the firſt election, over again, it does not 
follow that it was neceſſary, It was offered on 


See Vol. I. p. 69. | 
3-1-7 the 


E A. 


the part of the petiticmer, and not objected to 
on the other ſide “. It might have been for 
the more complete ſatisfaction of the Commit- 
tee; but if it was produced for any judicial rial 
of the fact by the ſecond Committee, it was im- 
proper, and ought not to have been received. 
Becauſe the judgment of the former Committee 
was concluſive, as to that fact. | 
But admitting, for argument's ſake, that it 
were not concluſive, and only received like the 
judgment of a foreign court in an action of debt, 
it is at leaſt ſufficient evidence of the fact, until 
contradicted; and therefore no evidence in ſup- 
port of it is neceſſary, before the party impeach- 
ing it, brings his evidence to deraign it. In the 
preſent inſtance, the ſitting member offers no 
evidence to deraign the former determination; 
and therefore in that view likewiſe, it now ſtands 
concluſive againſt him. If the Committee are 
ſatisfied, upon a full conſideration of the whole 
caſe, that it does prove him guilty of the illegal 
acts charged upon him, they ought, conform- 
ably to all former deciſions, to conſider him 
incapable of maintaining his ſeat. The conſe- 
quence then will be, according to what has been 


Three witneſſes appear by the minutes to have given 
their evidence upon that trial, relative to the bribery of the 
former election. 
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before obſerved, that Sir Thomas Beevor will 
be declared duly elected. 


The counſel for the ſitting (ung 
ounſel for the 

member contended, Firſt, That Sitting Member. 
the petition itſelf did not con- 
tain a direct charge againſt their client, and that 
the proofs of it were inſufficient : And Secondly, 
That if proved, the petitioners were not intitled 
to the relief prayed for; i. e. that Mr. Hobart 
could not be conſidered to have been difquali- 
fied from ſitting upon this election. They ar- 
gued thus: 

The petition alledges that no charge, but that 
of bribery and treating, was proceeded upon be- 
fore the former Committee, and then ſtates ar- 
gumentatively, that the election of Mr. Hobart 
was avoided, on the ground of his having vio- 
lated the acts againſt bribery. On the truth of 
theſe allegations the whole ſtrength of the peti- 
tioners depends. It is therefore neceſſary for 
them to prove both before the Committee. But 
they fail in both: For the evidence produced to 
the former Committee, was not confined merely 
to this charge. Three witneſſes were examined 
to prove the illegal detention of one voter, at a 
houſe in the country, and of a dozen others at 
Swaffham, againſt their inclinations, in order to 
prevent their voting. Therefore if it were only 

TM poſſible 
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poſſible for the Committee to have believed this 
evidence, ſo that it might in poſſibility have af. 
fected their determination, it is enough for the 
preſent purpoſe. Becauſe it would then become 
doubtful, upon what ground they did determine 
or at leaſt it cannot be demonſtrated, that they 
determined on that particular charge, from 
whence the incapacity is to be inferred, 

It is admitted that the reſolutions, in them- 
ſelves, do not neceſſarily imply any deciſion up- 
on the facts, againſt one party, more than againſt 
the other; and that a chain of circumſtances and 
reaſoning are requiſite to make it out. There. 
fore there is an eſſential difference between this 
determination, and other judgments, by which 
men are expreſsly convicted of particular of- 
fences ; which renders all arguments brought to 
this queſtion, by analogy from other judgments, 
mapplicable. And it is of the utmoſt conſequence, 
that a penal judgment, (ſuch as this is contended 
to be) the effect of which is to be explained by 
inference, and argumentative deductions, ſhould 
be aſcertained by reaſoning almoſt equal to de- 
monſtration. 

With reſpec to the ſecond allegation of the 
petition, the concluſion does not follow from the 
premiſes. It does not appear that bribery was 
proved againft Mr. Hobart, before the laſt Com- 
mittee," but only that proceedings were had end- 
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ing to prove the fact. The petition in ſubſtance 
ſays © the election was avoided for bribery, for 
Mr. Hobart was petitioned againſt, (among 
other things) for that, and that was the only 
ſubject in proof.” This kind of argumentative 


aſſertion would be bad in a declaration at law, 


and might be demurred to. 

Whatever may have been the opinion, or 
judgment of the members of that Committee, 
they muſt be proved here by complete evidence, 
before ſuch conſequences can be drawn from 
them; and the facts of the caſe ought to be 
proved again, in the ſame manner as the offences 
of which the Cricklade voters were accuſed by 
the election Committee, were proved over again 
in the Hauſe of Lords, when the bill for chang- 
ing the conſtitution of that town took place in 
1782 *. 


* have read the proceedings upon this bill, in the Lords 


Journal, Before the ſecond reading, the Lords ſent a meſ- 


ſage to the Commons, deſiring to know upon what evidence 
the bill had been founded; and received an anſwer import- 
ing, that the Commons had framed the bill, upon the au- 
thority of the evidence received and recorded by the Com- 
mittee, who had tried the election. The Lords afterwards 
proceeded to examine witneſſes at their bar, to prove all the 
circumſtances of bribery, upon which the election committee 
had founded their report, which was the foundation of the 
bill. See Lords Journ. 18 and 19 april and 3 may, 1782. 
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palſible for the Committee to have believed this 
evidence, ſo that it might in poſſibility have af. 
fected their determination, it is enough for the 
preſent purpoſe. Becauſe it would then become 
doubtful, upon what ground they did determine; 
or at leaſt it cannot be demonſtrated, that they 
determined on that particular charge, from 
whence the incapacity is to be inferred. 

It is admitted that the reſolutions, in them- 
ſelves, do not neceſſarily imply any deciſion up- 
on the facts, againſt one party, more than againſt 
the other; and that a chain of circumſtances and 
reaſoning are requiſite to make it out. There. 
fore there is an eſſential difference between this 
determination, and other judgments, by which 
men are expreſsly convicted of particular of- 
fences ; which renders all arguments brought to 
this queſtion, by analogy from other judgments, 
applicable. And it is of the utmoſt conſequence, 
that a penal judgment, (ſuch as this is contended 
to be) the effect of which is to be explained by 
inference, and argumentative deductions, ſhould 
be aſcertained by reaſoning almoſt equal to de- 
monſtration. 

With reſpec to the ſecond allegation of the 
petition, the concluſion does not follow from the 
premiſes. It does not appear that bribery was 
proved againſt Mr. Hobart, before the laſt Com- 
mittee,” but only that proceedings were had /end- 
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ing to prove the fact. The petition in ſubſtance 
ſays © the election was avoided for bribery, for 
Mr. Hobart was petitioned againſt, (among 
other things) for that, and that was the only 
ſubje& in proof.” This kind of argumentative 


aſſertion would be bad in a declaration at law, 


and might be demurred to. 

Whatever may have been the opinion, or 
judgment of the members of that Committee, 
they mult be proved here by complete evidence, 
before ſuch conſequences can be drawn from 
them; and the facts of the caſe ought to be 
proved again, in the ſame manner as the offences 
of which the Cricklade voters were accuſed by 
the election Committee, were proved over again 
in the Houſe of Lords, when the bill for chang- 
ing the conſtitution of that town took place in 
1782 *. 


* have read the proceedings upon this bill, in the Lords 
Journal. Before the ſecond reading, the Lords ſent a meſ- 
ſage to the Commons, deſiring to know upon what evidence 
the bill had been founded; and received an anſwer import- 
ing, that the Commons had framed the bill, upon the an- 
thority of the evidence received and recorded by the Com- 


mittee, who had tried the election. The Lords afterwards 


proceeded to examine witneſſes at their bar, to prove all the 
circumſtances of bribery, upon which the election committee 
had founded their report, which was the foundation of the 
bill. See Lords Journ. 18 and 19 april and 3 may, 1782. 
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The petitioner's caſe, and method of arguing 
in ſupport of it, as it now ſtands, may be illuſ- 
trated by ſtating in the manner of formed reſo- 


lutions, the opinions they wiſh the Court to en- 


tertain. To coincide with their arguments, the 
Committee's firſt reſolution then would be of 
this ſort, viz. 

That a fitting member, who has been guilty 
of treating the electors contrary to law at his firſt 
election, is, on ſuch eleCtion's being declared 
void for that offence, incapable of fitting upon 
his ſecond election, for the ſame place. 

The next, 

That in order to render ſuch ſecond election 
void, it muſt have been proved, that the member 
was guilty of the treating or bribery, on the 
former election. 

Then, according to law and the ſtate of this 
cauſe, the following, viz. 

That it is alledged and proved in this caſe, 
that Mr. Hobart was charged with a breach of 
the Treating act, on his former election. 

That it has not been alledged, and therefore 
ought not to have been, and in fact has not been 

that Mr. Hobart was guilty of ſuch 
offence, on the former election. 

Yet they would perſuade the Court to reſolve 
in concluſion, That it is a neceſſary conſequence, 
that the Jaſt election of the ſaid Mr. Hobart 
was void. 

The 
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The ſlighteſt degree of reaſoning ſhews, how 
inconcluſive the foregoing deduction is; yet it 
is fairly drawn from, and coincides with the 
poſitions contended for by the petitioners. 

As to the ſecond point, it is neceſſary to ad- 
vert to.the law of bribery, as it ſtood before the 
Treating act. Not that the petitioners can avail 
themſelves of any benefit from that; for they 
have expreſsly confined the charge to the ftatutes 
againſt bribery; i. e. in effect to the Treating act. 

Before that time, the puniſhment of bribery 
in the Houſe of Commons did not draw after it 
ſuch an incapacity, upon a ſecond election. 
There is no caſe that goes ſo far. Long's 
caſe * in the reign of Elizabeth, leaves it doubt- 
ful, whether he was even turned out, upon the 
election for which he was accuſed of bribery. 
In the Bewdley caſe in 1676 f, nothing appears 
but the diſability of the ſitting member to ſit, 
upon the election in which he had bribed. Soon 
after the hearing of that caſe, the Houſe paſſed 
the reſolution againſt bribery and treating, which 
was the model of the act. It is probable, that 
before this 'time, treating was not conſidered as 
a kind of bribery ; and that the reſolution was 
deſigned to put both upon the ſame footing. 
It would be unjuſt therefore, to inflict a higher 


See 2 Doug. elect. 402. 
+ See Vol, I. 65. and 9 Journ, 397. ; 
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puniſhment on the offence of treating now, than 
belonged to bribery itſelf, before the paſſing of 
the at. The caſe of Stockbridge, which was 
prior to the act, ſhews the law to have been ſo. 
There the ſitting member was petitioned againſt 
for bribery, and the Houſe reſolved that he was 
not duly elected, and that the election was void. 
After theſe reſolutions, there follows an order for 
taking ſome of the offenders into cuſtody. Then 
the Houſe reſolve ſpecially againſt the fitting 
member, * that he be diſabled from being 
elected a burgeſs, to ſerve in this preſent parlia- 
ment for the borough of Stockbridge.” Now 
if the diſability were a conſequence of the judg- 
ment, it would not have been neceſſary to have 
inflicted this particular diſqualification upon the 
member. It would have been left to the courſe 
of law. But by paſſing this reſolution, it is plain 
the Houſe underſtood that he would not have 
been diſqualified without it. This caſe happened 
after the ſtanding order of the Houſe againſt 
treating. 
It is curious to obferve the difficulties which 
the oppoſite counſel labour through, in order to 
make out their conſtruction of the act. They 
cannot do it but by changing and tranſpoſing the 
words. They change /uch into His or their, and 
deprive the word election of its meaning. The 
act, in the firſt ſection, deſcribes offences com- 
mitted 
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mitted by any perſon or perſons on his or their 
election, in order to be elected; and in the ſecond 
ſection declares every perſon /o acting, diſabled 
to ſerve upon /uch election, and that they ſhall 
be as if they had been never returned. The 


words /o and ſuch here are relative words, ap- 


plying to the premiſes, and uſed tor brevity's ſake, 


to ſave the repetition of the particulars, Therefore 
ſo giving, &c. means giving, &c. after the teſte 


of the writ of ſummons, or after a vacancy, &c. 
In the ſame manner, /uch election means an election 
ſo held after the writ, or after the vacancy ; i. e. 
the election then depending, in which the illegal 
acts are committed. The election is complete 
when the return is made, and the member holds 


his ſeat upon that election. It is an election if 


a member is elected, although he may afterwards 
appear to be illegally elected. They ſay a void 
election 1s no election at all; but that is to a 
very different purpoſe : For even ſuch an election 
has all the qualities of a ſound eleCtion, till the 
inquiry and determination. The act is to be 
taken, according to common grammatical con- 
ſtruction, to ſpeak conſiſtently, and to treat of 
things as they are, and not as they may poſſibly 

fall out by matter ex poſt facto. | 
The ſubſequent words that the member ſhall be 
as if never returned, are plain enough to ſatisfy 
every doubt; for that leaves the member juſt as 
he 
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he was before. If therefore he was capable of 
being elected, before the vacancy happened which 
he endeayoured to ſupply, he is equally capable 
of it, after being turned out upon ſuch election. 
It is a perverſion of words to ſay, that the word 


fuch means the election of the particular perſon, 
at any time; becauſe the act ſpeaks but of one 


election, i. e. that depending upon the writ of 
ſummons, or particular vacancy there deſcribed. 
But if it applied to the perſon, it would extend 


to every election, in every parliament, for that. 


place. 

The proviſion of the law is, in ſhort, to de- 
prive every man of the benefit of an election 
obtained by corruption. This meaning is ſo 


obvic, that it would be difficult to frame 
_ doubts about it, but for the caſes that have 


happened in the Houſe of Commons. But theſe 
caſes are at variance with themſelves. That of 
Aldborough is contrary to that of Thetford, and 
makes againſt the petitioners, inſtead- of for 
them. It was determined expreſsly on the 
ſtatute; and the incapacity is declared to be 
upon ſuch election, and not for the parliament. This 
ſhews that the received conſtruction of the act 
then, was ſuch as the fitting member contends 
for: For the Houſe, after declaring the election 
void, put off the order for a new writ ; which 
muſt bave been done, with a view to prevent the 

effect 
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effect of the bribery from operating again, in 
favour of the ejected member, at the enſuing 
election. If they had thought another election, 
the ſame election (as the petitioners contend for), 
they might have iſſued the writ without any ap- 
prehenſion of Fairfax's ſucceſs ; becauſe they 
would have believed him incapable of ſitting, 
by the regular operation of law. This caſe was 
the firſt that aroſe after the Treating act, and 
therefore (as the petitioners admit) the ſenſe then 
given to the act is moſt likely to be juſt. (A.) 

The caſe of Thetford certainly deſtroys itſelf 
by going too far; for it would extend to twenty 
elections, if they could happen within the par- 
liament: A ſenſe which the words of the act 
will not bear. It ſhould rather be conſidered as 
an exertion of diſcretional power in the Houſe, 
than as a judicial deciſion, ſolemnly made and 
intended as a precedent. Judge Blackſtone, no 
doubt, has adopted this conſtruction, but he was 
not infallible, and perhaps acted under a miſtake : 
For he writes as if he was reciting the ſtatute 
itſelf ; and manifeſtly miſrecites it. No man's 
authority, however reſpectable, is ſufficient to 
overthrow the dictates of plain ſenſe. 

The circumſtances of the Kirkudbright caſe 
make it very different from the preſent. There 
was a ſpecial reſolution of the former Committee, 
convicting the ſitting member of bribery, And 
« that 
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that caſe may perhaps have been determined on 
the common law of bribery, and not upon the 


Treating act. If it were upon the ſame principles 


as that of Thetford, the ſame reaſoning will be 
good againſt it. 

With reſpect to the practice ſaid to have pre- 
vailed in modern times, if it has been unwar- 
ranted in law and reaſon, it ought not to be 
relied upon. And whatever may be the conſe- 
quences of deciding according to the obvious 
and juſt meaning of the law, they ought not to 
enter into the contemplation of judges who are 
to decide upon it; becauſe it is their duty to 
declare the law as it is, without regard to con- 
ſequences. 

The petitioners ſeem to have claimed the ſeat 
for Sir Thomas Beevor, as a forlorn hope. They 
furely cannot contend for it ſeriouſly. Firſt, 
becauſe there was no diſqualification of Mr, 
Hobart, more than of Sir Thomas Beevor, that 
could be declared to the electors. The deter- 
mination of the Committee affected one as much 
as the other. Secondly, becauſe there was no 
notice given to the electors, of any ſuppoſed 
diſqualification, This objection is endeavoured 
to be obviated, by ſetting up what they call a 
conſtructive notice. This argument cannot be 
maintained: Firſt, becauſe the electors (ſup- 
poling them to be the ſame parties at each 

election 
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election) could not be bound to know what the 
judgment of the Committee was, further than as 
it was expreſſed in their reſolutions. Secondly, 
nothing has appeared in the proceedings, to ſhew 
that any one perſon who took a part in the. 
former election, voted for Mr. Hobart in the 
ſecond. And even if the being a party to the 
petition could have the effect contended for, it 
ought not to extend beyond thoſe who ſigned, or 
were privy to it. 


The counſel for the petitioners obſerved in 
reply, 

That they had a right to take advan- Reply. 
tage either of the common law, or of 
the ſtatutes againſt bribery, under the words of the 
petition, and were not confined to the latter. 
The petition ſtates, that © the election having 
been declared void, on the ground of his having 
violated the as of parliament againſt bribery 
and entertaining the electors, he was thereby, 
and according to the law and cuſtom of parliament, 
rendered incapable, &c. So that the expreſſion 
plainly embraces both the common and ſtatute 
law, and involves both together. 

That the principle on which the. Stockbridge 
caſe was determined, was the ſame as that of 
Thetford, And it is immaterial to this purpoſe, 
whether it were before the time of the act, or 
Ver, III. K k not: 
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not: Becauſe the act is only declaratory of the 
law, and does not introduce any new diſabilities, 
In that cafe, the legal conſequences were, by 
implication, declared in the firſt reſolution 
making the election void. The ſubſequent re- 
ſolution againſt the ſitting member, is to be con- 
ſidered only as a more explicit declaration of 
this effect of the law, as to him, and of the 
cenſure of the Houſe againſt him. Therefore 
the fitting member's counſel are not intitled to 
draw their inference from this caſe, as proving 
the law to be as they ſtate it, before the Treating 
act; ſince, for the reaſon here given, it has a 
contrary tendency. | | 
That the petitions in both the caſes of Thet- 
ford and Kirkudbright, (B.) were open to the 
objection now made, of the want of an allegation 
of bribery againſt the fitting member ; and that 
the circumſtance of its not being hinted at, 
ſhews it to have been thought trivial. There is 
a ſubſtantive allegation of it, ſufficient for the 
preſent purpoſe. 

That with reſpect to the proceedings upon the 
ſormer trial, if they leave no doubt, as to the 
general effect of them, the Committee ought to 
form their opinion now accordingly. It cannot 
be ſuppoſed, becauſe a little evidence upon 
another immaterial ſubject, happened to be mixed 
with the general evidence, when its effect could 
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not reach one vote, that ſuch evidence affected 
the deliberations of the Committee; or that the 
deciſion did not therefore follow from the ma- 
terial evidence of the cauſe. The evidence 
alluded to by the oppoſite counſel is fo trifling, 
that it could not poſiibly have affected the de- 
termination *, 

That it reſted therefore entirely upon the 
evidence of treating and bribery ; on either, or 
both of which grounds, it would cauſe the in- 
capacity contended for. And. with reſpect to the 
claim of the ſeat for Sir T. Beevor, in conſe- 
quence of ſuch incapacity, it would not be re- 
nounced on the part of the petitioners ; who left 


it altogether to the diſpoſal of the Court, con- 
fiding in their juſtice, 


The Committee determined, 
That the fitting member cwas duly elected. 


Of which the chairman duly informed the 
Houſe f. ; 


Previous to this determination, the Court 
paſſed the two following reſolutions. I do not 
find that they were ordered to be entered in the 


The reſolution of the Court upon this ſubject, hereafter 


mentioned, makes it unneceflary to ſtate the * of 
this evidence, 


F 42 Journ, 736, 
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minutes: But they were communicated to me 
by the Chairman, in the following words, viz. 
1. That it does not appear to the Committee from 
the minutes, that the laſt Committee adjudged the 
ſeat void, on the effett of any other evidence than 


that of Treating. | 
Paſſed unanimouſly. ; 

2. That the diſqualification by the flatute 7 and 8 I 
Fill. II. cb. 4. fo far as the ſame relates 10 1 
Treating, is proſpective lo a future election. t 
Negatived. © 

2 

tl 

Is 3 E 
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| qu: 
AGES 481 and 495. (A.) The entries in the po! 
Journal reſpecting the ordering of the new writ, cor 
tend to confirm the opinion contended for by the counſel the 
for the petitioner. The election then declared void, had don 
been occaſioned by the death of Sir Michael Went- ſho 
worth; and the motion in the Houfe for a new writ, obſe 
after this void election, was repeatedly put off: So mig 
that none iſſued from december 21, 1696, (the day Aga) 


of 
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of the reſolution againſt Fairfax) till december 30, 
1697. On which day, a petition of the eleCtors of 
Aldborough was preſented to the Houſe, aſking pardon 
for their late offence, and praying to be received into 
the favour of the Houſe, and to be allowed to go to a 
new election. Hereupon a new writ was ordered “ for 
the electing a burgeſs, &c. in the room of Sir Michael 
Wentworth, Knight, deceaſed.” The Houſe thus taking 
no notice of the intermediate election of Fairfax, 
which had been declared void ; ſuppoſing no vacancy 
to have been occaſioned by that declaration, on account 
of the nullity of the election ſo avoided. See 12 Journ. 
2, 11, 19. I have examined the book of returns at 
the Crown office, and find that William Wentworth, 
Eſq; was returned, upon the writ ordered in december, 
as abovementioned, 

Yet upon inquiring into this ſubject, we find diffi- 
culties both ways. Some caſes lead me to think that 
the Houſe entertained this opinion, others not. Per- 
haps they conſidered themſelves exefcifing the fame 
diſcretional power, in the excluſion of Sloane, as in the 
excluſion of Walpole, Wilkes, and others, for par- 
ticular offences, rendering them unworthy of ſitting 
there; without any relation to ſtatutes or legal dif- 
qualification. And a ſenſe of their poſſeſſing this 
power, might make them leſs anxious to expreſs the 
conſtruction of that act the ſame way. But as ſince 
the eſtabliſhment of the new court, this cannot be 
done, or is not likely to be attempted, this change 
ſhould be attended to; and it is become neceſſary to 
obſerve the true meaning of the law. The Houſe 
might have meditated a ſcheme of disfranchiſement 
againſt Aldborough, and that accounts for their not 
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iſſuing the writ; as they did in the caſe of Stock. 
bridge twice, and as it has happened in our own times, 
in the caſes of Hindon and Shafteſbury, The caſe of 
Stockbridge, before the Treating act, proceeds to diſ- 
qualification juſt in the ſame form as that of Thetford 
after it; and may have been an exerciſe of the peculiar 
power of the Houſe, as in the aboyementioned eaſes 
of expulſion. 8 

At the time of the Treating reſolution in the Houſe, 
the duration of parliament was unlimited. The Tri- 


ennial act was in the ſixth year of Will. III. The 


Treating act was in the year following, This change 
in the rights of members of parliament, ſo important 
upon this ſubject, ſeems not to have been, duly at- 
tended to, in the conſiderations of it. 


Pp. 485, and 408. (B.) The following is a copy 
of the Petition in this caſe. 


« The humble petition of Peter Johnſton of Carn- 
ſallock, Eſq; 
Sheweth, 

That previous to the Jaſt general election, John 
Gordon of Kenmore Eſq; Colonel Alexander Stewart 
of Crae, and your petitioner, ſeverally offered them- 
ſelves as candidates to repreſent the Stewartry of Kir- 
kudbright in Scotland, in the then enſuing parliament, 

That the ſaid John Gordon and Colonel Alexander 
Stewart, finding that a very conſiderable number of 
the freeholders of the ſaid ſtewartry, had reſolved to 
ſupport your petitioner, did with a view of diſappoint- 
ing. your petitioner, enter into an illegal and uncon- 
ſtitutional agreement, whereby it was agreed between 


them 
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them and their friends, that the ſaid Colonel Alexander 
Stewart and his friends, ſhould join with the ſaid John 
Gordon and his friends, in endeavouring to procure 
the ſaid John Gordon to be returned member for the 
faid ſtewartry, at the then enſuing election. In conſe- 
quence whereof, the ſaid John Gordon engaged that 
in caſe he ſhould be elected; he would at the end of 
the firſt three years of the parliament, vacate his ſeat; 
and that thereupon he and his friends ſnould join with 


the ſaid Colonel Alexander Stewart and his friends, in 


electing the ſaid Colonel Stewart for the remainder of 
the parliament. | 

That in conſequence of ſuch agreement, the ſaid 
John Gordon alone ſtood candidate againſt your peti- 
tioner, at the la{t general election; but your petitioner 
notwithſtanding of ſuch junction of the friends of the 
ſaid John Gordon and Colonel Stewart, was then re- 
turned member for the ſaid ſtewartry. 

That ihe ſaid John Gordon having preſented a peti- 
tion to this Honourable Houſe, complaining of your 
petitioner's ſaid election, the Committee to whom the 
ſame was referred were pleaſed to reſolve, That nine 
of the twelve votes who tendered for the ſaid petitioner, 
and were refuſed by the Preſes at the election, ſhould 


be added to the roll, The conſequence of which re- 


ſolution was, that the faid John Gordon then had a 
majority upon the poll, againſt your petitioner ; but 
the ſaid Committee having likewiſe reſolved, That 
the ſaid John Gordon was guilty of bribery, at the laſt 
election for the ſtewartry of Kirkudbright, and was 
therefore incapable of being elected, they determined, 
That the laſt election of a commiſſioner, to ſerve in 
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this preſent parliament for the ſaid ſtewartry of Kir- 
kudbright, was a void election. 


That in conſequence of the above declaration, a new 


.Writ iſſued to elect a member for the ſaid ſtewartry; 


and your petitioner and the ſaid John Gordon again 


offered themſelves as candidates. 


That your petitioner (being adviſed that the ſaid 
John Gordon, having by the ſaid Committee been 
found guilty of bribery at the laſt election, was there- 
fore rendered incapable of ſerving in this preſent par- 
liament, for the ſaid ſtewartry,) did at the meeting of 
election, in order that the freeholders then met for the 
purpoſe of election, might not pretend ignorance of 
the reſolution of the ſaid Committee, publicly read 
the fame to them; and at the ſame time informed 
them, that the ſaid John Gordon was thereby rendered 
ineligible for the ſaid ſtewartry, at any period of the 
preſent parliament, and more particularly ſo to ſupply 
the then preſent vacancy. 

That notwithſtanding ſuch intimation, the friends 
of the faid John Gordon and Colonel Stewart, ill 
acting under the influence of the ſaid agreement, entered 
into by them previous to the former election, did again 


| unite together, and vote for the ſaid John Gordon in 


oppoſition to your petitioner. 

That at the ſaid election, not only ſeveral perſons 
acted under the influence of the ſaid agreement, but 
alſo ſeveral other perſons having no right to vote, were 
admitted to vote for the ſaid John Gordon, and ſeveral 


freeholders in the intereſt of your petitioner were re- 
fuſed to be inrolled, who if they had been inrolled, 


would have voted for your petitioner. 


That 
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That by the means aforeſaid, and by divers other 
corrupt and illegal practices, the ſaid John Gordon hath 
procured himſelf to be illegally returned for the ſaid 
ſtewartry, in prejudice to the petitioner, who was the 
only legal candidate, was duly elected, and ought to 
have been returned.“ 

Upon the trial of this petition, after the petitioner's 
counſel had opened his caſe, he called a witneſs to give 
an account of what paſſed at the election; who related 
the circumſtance of producing the authentic copy of 
the minutes to the freeholders, and their diſregarding 
it. After this, there is the following entry in the 
minutes : 

« Mr. Lee (for the petitioner) now propoſes to call 
Mr, White, to produce the minutes of the laſt year's 
Committee, 

Mr. Douglas objects to their being read, to prove 
Mr, Gordon was guilty of bribery. 

Mr. Erſkine heard in ſupport of Mr. Douglas. Both 
allow they may be read to ſhew there were proceed- 
ings in a former Committee, on a former election, but 
for no other purpoſe. 

Mr. Lee and Mr. Anſtruther maintain their pro- 
poſal. | 
Mr. Douglas in reply, 

Court cleared, 

Counſel called in. 

Mr. J. Whits ſworn.” 

And then Mr. White, who had been clerk to the 
former Committee, proved the minutes authentic ; 
whereupon the ſeveral reſolutions contained in them 
yere read, | 
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The Committee was choſen on the 1 5th of february, 
1787, and conſiſted of the following members: 
William Mitford, Eſq; Chairman. 

Rt. Hon. Thomas Pelham, ) 3 

Sir John Jarvis, K. B. 5 5 


Hon. Wm. Grimſtone John M*<Bride, Eſq; 
Robert Thornton, Eſqz Samuel Thornton, Eſq; 
Sir John Sinclair, Bart, Richard Groſvenor, Eſq; 
Harry Burrard, Eſq; B. Bond Hopkins, Eſq; 
William Jolliffe, Eſq; William Pochin, Eſq; 
Hon, Thomas Thynne Richard Maſter, Eſq; 

2 Petitioners, 


Rowland Stephenſon, Eſq; and Freemen in his intereſt, 
Sitting Member. 
Edward Knubley, Eſq; 
Counſel. 


For the Candidate Petitioner, Mr. Chambre and Mr. 
Wybergh. | "Is 

For the Freemen, Hen. Mr. Erſkine. | 

For the Sitting Member, Mr. Graham and Mr. Dallas. 
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HFH E petition of Mr. Stevenſon ſtated only 

the uſual general allegations. The peti- 
tion of the freemen of Carlifle in his intereſt, 
aſſerted the right of voting for members to be- 
long only to freemen of the city, admitted bro- 
thers of one of the eight Guilds or fraternities 
of the city, deriving their right from birth or 
ſervitude : The number whereof had not at any 
one period, exceeded 7 50. And ſtated, That 


between the months of ſeptember 1784, and fe-- 


bruary 1785, the Mayor had admitted to the 
freedom upwards of 1400 perſons, who were not 
intitled thereto by birth or ſervitude, and who 
had not been admitted brothers of any of the 
Guilds ; and that at the laſt election a large ma- 
jority of freemen, legally qualified, had voted 
for Mr. Stevenſon ; and upwards of 400 perſons, 
not intitled to their freedom by birth or ſervi- 
tude, were permitted to poll for the ſitting mem- 
ber, who was thereupon returned, to the great 
injury of the petitioners; and that Mr, Steven- 
ſon ought to have been returned “. 

This cauſe came now to be tried for the ſecond 
time. It had been tried before in the preceding 
year, upon the petitions of Mr, Chriſtian and his 
cleors, againſt the return of Mr. Lowther. In 

* 42 Journ. 277. | 
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both trials, the petitions were in the ſame terms “, 
and the queſtions agitated were the ſame. I 
prefer the publication of an account of the laſt, 
becauſe the parties had then acquired fuller know- 
ledge of their claims, and produced more evi- 
dence upon the ſubject, than upon the firſt ; par- 
ticularly on the ſide of the fitting member. 
There has been no determination in parlia- 
ment upon the right of election at Carliſle. In 
the only conteſt of note in the Journals, in 17 12, 
it was agreed to be in the Mayor, aldermen, bai- 
liffs and freemen, reſident, or not reſident f. 
The corporation of this city is preſcriptive. 
Its preſent form is derived from a charter of 
Charles the Firſt, in the year 1637 ; conſiſting 
of a Mayor, and eleven other Aldermen, two 
Bailiffs, and twenty four Capital Burgeſſes, form- 


ing the common council, and an indefinite num- 


ber of freemen. The capital burgeſſes are choſen 
by the Aldermen out of the freemen. There 
are likewiſe in the corporation, eight trading 
Companies, or Guilds, whoſe privileges are pre- 
ſcriptive; namely, the Merchants, Tanners, 
Skinners or Glovers, Butchers, Taylors, Weavers, 
Shoemakers and Smiths. Perſons born the ſons 
of freemen, or having ſerved a regular appren- 


* See the petitions upon the former election in 41 Journ. 
+ 17 Journ, 106. 
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ticeſhip to freemen, and having been admitted 
to the brotherhood of any of theſe Guilds, are 
intitled to the freedom of the city. 

The point upon which the petitioners claimed 
the ſeat for Mr. Stephenſon was, that the free- 
men who formed the majority of the fitting 
member's poll, had been illegally made. For 
which purpoſe, they endeavoured to eſtabliſh the 
following poſitions : 

1. That by the conſtitution of Carliſle, hy 
common council, who had conferred the freedom 
upon thoſe voters, had no authority to make 
freemen, legally intitled to the privileges of the 
City. 

2. That if they had ſuch authority, they had 
exerciſed it illegally in this inſtance ; by not re- 
quiring in the perſons ſo made, a neceſlary pre- 
vious qualification, by admiſſion to the brother- 
hood of one of the eight Guilds, 

3. That without deciding either of theſe queſ- 
tions of right, the freemen ſo made ought not 
to be admitted to vote at the election, becauſe 
fraudulently and occaſionally made. 

It was admitted upon both trials, that a large 
majority of freemen, not liable to theſe objec- 
tions, had voted for the petitioning candidate. 
The former Committee paſſed a general deter- 
mination, in favour of that party, in conſequence 
whereof Mr. Chriſtian was ſeated *®, The names 


* 41 Journ. 866, 7. 
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of the members compoling that court, were as 
following: 


Jervoiſe Clerke Jervoiſe, Eſq; Chairman. 


Rt. Hon. Charles James Fox 
Mr. Alderman Townſend . 


Sir J. Morſhead, Bart. Sir Edward Littleton, 
Bart. Thomas Lifter, Eſq; John Bullock, Eſq; 
John Pardoe, Eſq; Sir Charles Davers, Bart, 
William Middleton, Eſq; Hon. Edward Monk- 
ton, George Fludyer, Eſq; Jeremiah Crutchley, 
Eſq; Sir Matthew White Ridley, Bart. John 
Purling, Eſq. 

The death of Mr. Edward Norton made the 
vacancy, which was ſupplied by that election. 
The trial of the petitions began on the 24th of 
may, 1786, and ended on the 31ſt. 

The election which is the ſubje& of this re- 
port, happened in the vacation following, in con- 
ſequence of the acceſſion of the Earl of Surrey, 
then member for this city, to the Dukedom of 
Norfolk. The numbers on the poll were, for 


| Nominees 


The ſitting member - 553 
The petitioner  - - = 405 


It was alledged that 406 of the former number 
were liable to the petitioners' objections, 
The evidence upon the two firſt points was 
involved together ; conſiſting chiefly of the re- 
| cords 


nber 
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cords of the corporation, and parole teſtimony 
reſpecting the uſage and reputation. I have 
endeavoured to give the ſubſtance of the evi- 
dence produced by the petitioners, in the fol- 
lowing ſtatement. 

Seven witneſſes were examined, viz. Robert 
Young, aged 84, John Hodgſon, aged 68, John 
Mackarel, aged 69, Iſaac Slack, aged 63, Tho- 
mas Pearſon, George Blamire, aged 61, and 
Richard Jackſon: The general tenor of whoſe 
evidence was, that the common council could 
not make honorary freemen, or confer the free- 
dom upon any who were not members of a Guild, 
acquiring the right by birth or ſervitude : That 
the uſual and eſtabliſhed courſe of admitting per- 
ſons to be freemen, was to require from them 
certificates of the inchoate right by which they 
claimed, and of their brotherhood in one of the 
Guilds. Six of the witneſſes were freemen ; and 
all of them derived their knowledge of the place 
from long acquaintance with it, and from con- 
verſations with perſons deceaſed ; ſome of whom 
had been their. relations, and members of the 
council, and from others who were not ſo: But 
all of whom had been Guild-brothers. Some of 
the witneſſes had known inſtances of a contrary 
practice; which had been thought wrong by th 
perſons of whom they ſpoke. 


Robert 
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Robert Young believed that the firſt attempts 
on the part of the common council, to make 
honorary freemen, had been about ſixty or ſe- 
venty years ago. 

John Hodgſon was a common-councilman, 
as his father and three brothers (all now dead) 
had been. 

John Mackarel was an old member of the 
Guild of Weavers, but no freeman; being nei- 
ther the ſon of a freeman, nor having ſerved his 
time to one, He obtained his freedom of the 
Guild, for the ſake of carrying on buſineſs in 
the town. He derived his knowledge of the con- 
ſtitution particularly, from converſations with one 
Brown, who had been 50 years in the council, 
and died at the age of 84. The witneſs conſi- 
dered, that he himſelf had no right to be ad- 
mitted a freeman, and had known perſons who 


claimed it in the ſame right refuſed. He re- 


membered only four inſtances, of the exercife 
of the right claimed by the common council, 
before the general admiſſion of 1784. Theſe 
were of Lord Lonſdale, Backhouſe, Graham 
and Yates; to whom reference is made in the 
following ſheets. The admiſſion of the three 
laſt had occaſioned much talk in Carliſle, and the 
freemen then complained of the council, tor tak- 
ing away their birthright. Upon Yates's being 
made, (which he believed was above thirty years 

ago) 


A 
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ago) there was a talk in his Guild, of raiſing a 
ſubſcription to bring the corporation to account 
for it; but it went off becauſe of the expence. 
Brown told him, the council had done wrong, 
and had outvoted him in theſe inſtances. The 
witneſs was about nineteen years old, when Back- 
houſe was made free, and remembered that it 
gave great offence. 

He had heard that the Mayor had a right to 
make one freeman in his mayoralty; but he did 
not know any inſtances of the practice. This wit- 
neſs was not examined upon the former trial. 

Iſaac Slack, was neither a freeman nor Guild- 
brother. He had been about ſixteen years clerk 
to Mr. Milborn, a former Recorder of Carliſle, 
who died in 1769, aged fifty three. Had often 
heard him ſay, that the common- council could 
not make honorary freemen, and that it was ne- 
ceſſary to have the previous right of the Guild. 
Mr. Milborn had been about ſeventeen years 
Recorder. This witneſs likewiſe was examined 
now for the firſt time. | 

Mr. Pearſon. was Town-clerk of Carliſle; in 
which office he had ſucceeded his father, from 
whom he derived his knowledge of its conſtitu- 
tion. His father had been a common-council- 
man 1n the latter years of his liſe, and was ſeventy 
years old at his death. 
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George Blamire was a member of the council, 
as his father and uncle had been. He had been, 


. till lately, clerk of the Tanners Guild. They 


admit no brothers, but by the rights of birth or 
ſervitude ; but ſome other Guilds receive hono- 
rary members. Theſe however, according to 
him, had no right to the freedom of the city. 


He had heard of the particular inſtances men- 


tioned by Mackarel. 

Richard Jackſon had been mayor at the elec- 
tion of 1786, which was the ſubject of the for- 
mer cauſe. He ſpoke only of the cuſtom re- 
ſpecting the mode of admiſſion to the freedom 
of the city. Had been for ſome years a mem- 
ber of the council; but had never heard, before 
the year 1784, from oid perſons deceaſed, that 
they had not the right now claimed by them, 
nor that they had it. 

It appeared in evidence, that many perſons 
were members of more Guilds than one. In 
the ſummer of 1786, many of the Guilds had 
admitted thirty new members among them, (who 
were all regular freemen, and chiefly the ſame 
perſons) for the ſake of ſupporting more firmly 
by an united intereſt, their oppoſition to thoſe 
who were called by them the muſoroom freemen ; 

1, e. the perſons made free in 1784 and 1783, 
againſt whom the preſcat cauſe was inſtituted. 


The 


iſle 


SECOND CARLISLE. 515 


The principal written evidence was contained 
in a record of the corporation, called the Dor- 
mont book. It contains the antient ordinances or 
by laws, beginning with a long preamble (called 
the Prologue) dated gth july 1561, written after 
the manner of the times, upon the general ef- 
fects of good government; for @ law poſitive for 
government according to antient and. laudable 
cuſtoms, &c.: Particularly reciting the danger of 
maxing alterations. It is ſubſcribed under this 
form: © The Mayor and Council, with Four 
of every occupation of the ſaid city, and in the 
name of the whole citizens and inhabitants, hath 
ſubſcribed with their own proper hands, as alſo 
annexed thereto their common ſeal.” Under 
which are the names of twelve counſellors, (in- 
cluding the Mayor and two bailiffs) and four of 
each of the eight trades; except that there are 
five of the Merchants fraternity. The enacting 
part is under the ſtile of © The Mayor and Citi- 
zens.” The title of the ordinances is, Conſti- 
tutions, Orders, Proviſions, Articles, and Rules 
to be obſerved in maintenance of the Common- 
weal. In the beginning of the book are the 
words following: © This called the Regiſter, 
Governor, or Dormont book, of the common- 
wealth of the inhabitants within the city of Carl- 
iſle, renewed a. d. 1561.“ 
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The 14th order 1s againſt lending the town 
money on pledges, without the conſent of four 
of every occupation, 

t;th. Appoints the time of audit. Accounts 
to be ſubſcribed by the Mayor in the preſence of 
the occupations. | 

18th. Directs four keys of the common cheſt. 
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5 One to be kept by the Mayor; one by one of 
5 the council; and two by the occupations, by 
I | aſſent of the Mayor and council, and to be forth- 
n coming at the call of the Mayor and council. 

| } 19th, Reſpects the power of making freemen ; 
ih which, being peculiar in its form, and having 
| k been the ſubject of much obſervation in the 


courſe of the cauſe, I have endeavoured to re- 
preſent as like the original as printing will admit, 
as follows : 


Stet. I 9. 


Mayr alone ſhall That the Mayr of hymſelf 
make noe free- ſhall not hereafter make any aui 
men of outmen fremen without the advice of the 

moſte parte of the Counſale and four: 
ef everie occupacon which is agrecable to the auncient 

cuſtom and conſtitutione of the Citie. 


Originally it ſtood without the words in Italic, 
which were .added in the wide margins of the 
book, ſo as to become a part of the order, and 


of the marginal abſtract. The hand writing of 
| the 
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the additions appeared to be very antient. The 
word Stet was prefixed to the greateſt part of the 
orders in this book. Many of them had inter- 
lineations and alterations, in a different hand. 

25th. Impowers the Mayor and council, with 
four of the election of every occupation, to diſ- 
place certain officers, not named 1n the charter, 
upon lawful cauſe. 

32d. The offence of ſlandering the May or or 
council, by a counſellor, to be fined 20s. and 
puniſhed at the diſcretion of the Mayor and 
council; if by a commoner, by loſs of his free- 
lage, and further puniſhment at the diſcretion of 
the Mayor and fix of the Council. 

38th. The Mayor of himſelf ſhall not let any 
of the city poſſeſſions, without advice of his 
whole council, and four of every occupation . 

The ſeveral orders in the Dormont book ſeem 
to have been numbered in 1667, when the In- 
dex to them bears date. The hand writing and 
ink of the figures, compared with thoſe in the 
Index, ſhew this to be very probable. Before 
that time, entire orders, made ſubſequent to the 
original writing, appear to have been entered by 
the writer, and incorporated among the antient 
ones, in the wide margins at the top and bottom 
of the pages. A plain inſtance whereof occurs 
between the 45th and 47th orders. Under the 


* Theſe words in Italic are in a different hand and ink. 
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45th (written uniformly with the other original 
orders) at the bottom of a page, a new order is 
interpoſed, prohibiting the taking apprentices 
born out of the city. This is now the 46th or- 
der, and was io when the Index was made. 


After this follows an order, at the top of the 


next page, relating to the Mayor's fee, written 
alſo ſubſequent to the original orders, dated in 
1573; which order, together with the original 
order immediately under it, is now numbered 
47; The old and the new order being reckoned 
for ove, To both theſe after-orders, the word 
Stet is prefixed. Under the 46th order is a note, 
in a different hand, in the following words, in 
the ſpelling of the laſt century: © This order 
was reviſed and corroborated, at a Court Leet 
holden 23d-of april 1602, whereunto William 
Bludwick then Mayor, with his brethren and the 
occupations ſubſcribed, And that this order 
ſhould alſo exclude all ſuch as are born beyond 
Eden. Quære prefentments.” The old 47th is 
cancelled by ſtrokes of a pen. It related to the 
Mayor's fees, which are altered by the new 47th. 
The order of the numbers cannot be preſerved, 

without. counting the interſtitial one. | 
The charter of Charles the Firſt granted in 
1637, contains nothing upon the ſubject of mak- 
ing freemen. It changes the right of electing 
the Mayor, which the freemen then poſſeſſed, 
| and 
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and gives it to the council conſtituted by that 
charter. 

In an old book called the Chamberlain book, 
the earlieſt date of which is 15th may 1569, 1s 
an entry without date, but followed by a date of 
the ſame year, that John Blennerhaſſet, who had 
been a freeman and counſellor, and disfranchiſed 
for having withdrawn himſelf from the city, be- 
ing again come to reſide there, ©, by the Mayor 
and council, with the full conſent and agreement 
or the occupations, 15 admitted freeman and 
counſellor again.” 

An entry of the year 1569, of perſons preſent 
at a meeting of the council and four of every 
occupation; but there are only /i ſets of Fours 
in this lift, 

Another entry in the ſame book, of may 1571, 
That the keys were delivered, one to the Mayor, 
one to ] O. one to T L. for the occupation of 
Weavers, and one to T V. for the occupation 
of Taylors. 

It was agreed, that at this day there are four 


| locks upon the corporation cheſt, and that the 


ſeveral keys are ſtill kept in the ſame manner, 
The following entries were read from books 
of the council called order Books, alphabeti- 
cally diſtinguiſhed by A, B, &c. 
March 8, 1687-8. The commiſſion officers 
of the garriſon and others, nine in number, are 
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made free by the Mayor aldermen and council, 
and ſworn in. 

Nov. 14, 1689. Order reciting, That in 
march 1687-8, and may and july 1688, a great 
many freemen had been unduly elected by the then 
new-modelled corporation, having not the leaſt 
right to the freedom, being ſtrangers or ſoreign- 
ers, which tended to the ruin of the corporation, 


they are thereby ordered to be disfranchiſed of 


their pretended rights. 
Sept 21, 1713. Order of Common-council, 
That none be made free, who have not duly 


ſerved their times to ſome who hath right to 


take apprentices, or have right to claim their 
freedom by 4irtþ*. And this to be obſerved, 
and not to be infringed on any pretence. 

March 27, 1720, Order for making extracts 
of all orders for making frecmen, in order to 
take the advice of the Recorder thereon. And 
copies to be given to ſuch fraternities as deſire 
the ſame. 

November 22, 1721, Order for repealing the 
preceding one of September 1713, reciting that 
it had been found by experience, to be doubtful 
and uncertain. 


* There was an obſcurity in the origiaal of this order, 
reſpecting this word, but both parties were agreed upon its 
meaning to be birth, 

| | July 


SECOND CARLISLE. zar 


July 12, 1736, Order that Mr. T. Dobinſon 
be admitted ex gratid a freeman, and that none 
be admitted in future but by birth or ſervitude. 

March 26, 1750, Order in the following 
words, viz. * Application having been made 
unto this corporation by. the freemen of this 
city, ſetting forth that ſeveral ex gratis or ho- 
norary freemen have of late been made within 
this city ; which they apprehend is an incroach- 
ment upon their liberties, and very prejudicial 
to their juſt rights: As alſo that the city's re- 
venues have of late years been greatly miſap- 
plied, and leſſened ; and defires and hopes, that 
this corporation will take ſuch methods, as may 
effectually prevent iuch abuſes {or the future. 
This corporation having taken theſe matters into 


conſideration, and finding them agreeable to the 


antient conſtitution, do hereby order, That for 
the future, no perſon whatſoever ſhall be ad- 
mitted a freeman of this city, unleſs he ſhall be 
intitled to the ſame, either by birth or ſervitude. 
And that the audit of this city's account ſhall 
annually be made and finiſhed, ten days before 
the 25th day of march, in every year: And that 
the fame account ſhall be examined, not only 
by the then Mayor aldermen and council, but 
alſo by eight freemen, viz. one of every occu- 
pation, who ſhall have due notice of the time 
intended for the auditing every account: Which 
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perſons reſpectively ſhall be appointed yearly for 
that purpoſe, by each Guild. And if ſuck ac- 
count -be found juſt, then to be ſigned by the 
ſaid eight freemen, as auditors: And that no 
account for the future ſhall paſs, that ſhall not 


thus be examined and witneſſed. And as an af. 


ſurance to the freemen, of this corporation's 
truly preſerving, keeping, and performing theſe 
orders, they have agreed, and do hereby im- 
power the preſent Mayor to ſign, under their 
corporate ſeal, a bond to the eight occupations, 
in the penalty of ſuch a ſum as may to him and 
the ſaid occupations ſeem meet.” 

May 17, 1750. This day, purſuant to the 
order, bond was given by the Mayor. 

February 1, 1750-1, Order of the Merchants 
Guild *, for their payment of the expences of 
ſecuring the right of freedom of the city, and 
to prevent making ex gre!:4 freemen. 

March 17, 1757-8, Order of common-counc!] 
agrecing to the following propoſal made to the 
corporation, on the part of the freemen, viz, 
That they ſhould ceaſe a ſuit brought againſt the 
corporation by the Attorney General, at the re- 
lation of Jackſon and others, on the part of the 
freemen, upon the latter's being paid 1 50 J. to- 
ward their coſts and that the corporation ſhoulg 
reſtore Chriſtopher Hodgſon to the offices of 


* Read from a bock of that Guild. 
freeman 
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nan 
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freeman and alderman, and give bond to make 
no more honorary freemen, and to ſubject their 
accounts to the annual inſpection of eight auditors 


choſen by the Guilds. The old bond hereupon 


to be cancelied ; and a new one given for the 
purpoſe, in the penalty of gool. as ſoon as 
Hodgſon ſhould be reſtored. 

May 1, 1758, Order for carrying this agree- 
ment into execution, in the following words, viz. 

« Whereas the admitting of perſons to the 
freedom of this corporation, who are not intitled 
thereto, either by birth or ſervitude, is adjudged 
to be very detrimental thereto : And whereas the 
auditing annually of the accounts of the ſaid cor- 
poration, may tend to the advancement of the 
revenues thereof: Therefore it is ordered this 
day, That for the future, no perſon nor perſons 
whatſoever ſhall be admitted a freeman of this 
city or corporation, but ſuch as are clearly in- 
titled to their freedom, either by birth, or hav- 
ing firſt ſerved a legal apprenticethip to ſome 
member of the ſaid corporation, inhabiting within 
the ſaid city or liberties thereof; notwithſtanding 
of any former order, by law, or uſage of or 
within this corporation, to the contrary hereof, 
And it is hereby further Ordered, that the an- 
nual accounts of this corporation ſhall, &c.” 
After providing for the regulation of the accounts, it 
proceeds : 
| « For 
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« For the better and more punctual obſervance 
of this order, It is alſo reſolved and ordered, 
that the now Mayor of the ſaid corporation ſhall 
and may execute, under the common ſea] of the 
ſaid corporation, one bond or obligation in the 
penal ſum of 1000 l. with condition for the due 
performance of all and every part of ſuch orders, 
according to the true ſenſe and meaning thereof, 
And which ſaid bond ſhall be executed and de- 
livered to ſuch and fo many perſons, as the ma- 
jority of the now wardens of the ſaid Guilds 
ſhall appoint for that purpoſe, in truſt for the 
ſaid Guilds, and the reſt of the freemen of the 
ſaid corporation.” 

The witneſſes Hodgſon and Jackſon before- 
mentioned, ſpoke of the tranſaction to which 
this order, and that of march preceding related. 
Chriſtopher Hodgſon was the witneſs's brother, 
and an alderman. He had been disfranchiſed, 
together with one W. Wales, in order to give 
evidence, in. a cauſe inſtituted by the freemen 
againſt the common- council, for improper ma- 
nagement of the corporation eſtate in Kingmoor. 
The witneſs, as well as his brother, took part 
againſt the council upon this occaſion. The 
matter was made up, and the parties reconciled, 
when Chriſtopher Hodgſon was reſtored. 

September 6, 1759, Order reciting the former, 
and that it had been found inconvenient, by ex- 

cluding 
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cluding from the corporation perſons of worth, 
probity, and diſtinction, who might be uſeful to 
it, annuls the ſaid order; and directs that from 
thence, the common-council ſhould have au- 
thority to make froemen, as they had immemo- 
rially enjoyed it, and of right ought, as to ſuch 
of the aforeſaid perſons as they approve. 

Whereupon it is ordered that Sir James 
Lowther “, Bart. and P. Sowerby F, butcher, 
be admitted freemen. 

September 11, 1759, Sir James Lowther being 
preſent, the order of May 1, 1758, is re-enacted 
in the ſame words; and a new bond for the 
purpoſe ſealed, which was now produced to the 
court. The penalty is 1000 l. 

October 11, and 28, 1784, Order repealing 
the preceding one of 11 Sept. 1759; in terms 
like that of the 6th of Sept. 1759. 

Another repealing all orders and by laws re- 
lative to the admiſſion to a guild, prior to the 
admiſſion to the freedom. 

Another repealing all orders and by laws, 
made to take away or limit the power of the 
common-council to make freemen. 

October 29th, The Hon. Edward Norton, 
the Recorder, and ſeveral others are admitted 


*The preſent Earl of Lonſdale. 


+ The petitioners /aid that this perſon was the ſon of a 
freeman. 
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and ſworn freemen; and on the day ſollowing, 
eleven hundred and ninety five perſons are made 
free. 

It was admitted on the part of the ſitting 
member, that the number of freemen ſo made, 
between the months of ſeptember 1784, and 
february 1785, amounted to 1443; of whom 
831 had been {worn in before the election in 
1786. It appeared from examination of the 
books, which are not all entire, that the whole 

umber of freemen admitted between the years 
1688 and 1784, amounted to about 1520. 

The following entries were read from the audit 
books, to ſhew that the proviſion of the «1 5th 
order,“ in its altered ſtate, reſpecting the audit, 
had been duly obſerved; viz. in 1597-8, 1610-11, 
and 1633. And the counſel referred to ſome 
others, which they were not required to read. 
And they proved that other orders in the Dormont 
book, the writing of which had been altered after 
their firſt formation, (particularly the 46th and 
$4th) had been alſo duly obſerved, in the points 
which were the ſubject of alteration. See be- 
fore, pa. 518. | 
By an entry in the Weavers Guild book, it 
appeared that Thomas Dobinſon, who is ſaid to 
have been admitted a freeman ex gratid in 1736, 
(See the entry in pa. 521.) was admitted a brother 

See it in pa. 516. 
on 
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on the 4th of may, 1719. A witneſs, who was 
of the ſame family, believed the two entries to 
relate to the ſame perſon. There was likewiſe a 
Thomas Dobinſon admitted among the Butchers 
in 1712. Two of that name, father and ſon, 
had been clerks of the Butchers Guild. 

The party of the petitioners had proſecuted 
quo warrants informations againſt three of the new 
freemen, and produced copies of the judgments 
m evidence, 'The defendants were perſons of 
property, and well able to ſupport the expence 
of the ſuit; and two of them particularly in- 
tereſted to preſerve their freedom, by being dealers 
in cattle to a large amount, and deriving con- 
ſiderable profit from the exemption, which free- 
men enjoy, from the corporation tolls upon the 
droving of cattle. One of theſe was ſaid to be 
capable of gaining thirty or forty pounds a year 
by the exemption. The third defendant was a 
Juſtice of peace of the county, and lately made 
an Alderman of Carliſle. All of them had ſuffered 
judgment of ouſter to paſs againſt them, without 
proceeding to trial. They had at firſt pleaded 
in bar to the informations, in ſupport of the 
claim of the corporation ; which right the pro- 
ſecutors traverſed in their replication. The de- 
fendants did not take iſſue upon the traverſe, but 
demurred to the replication, and afterwards de- 
clined to argue the demurrers; whereupon the 

judgments 
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judgments were ſigned. The preſent fitting 
member was, at that time, Sheriff of the county. 

Upon the third point, the caſe appeared to be 
as follows: 

In the month of october 1784, and at other 
times between that month and february 1785, 
as appears by the recited by laws and orders, 
upwards of 1400 perſons were made free of the 
city by the common- council. The ufual notice 
of meeting had been given in the town, previous 
to that council in which they firſt proceeded to 
repeal the former by laws. In this act the 
council were unanimous; for the few who diſ- 
liked the proceeding were not prefent. The 
names of the new freemen were propoſed by dif- 
ferent gentiemen of the council, friends of the 
Lowther family, from liſts written upon papers. 
One man had a liſt of about 500 perſons, chiefly 
colliers, reſiding on the eſtates of the Earl of 
Lonſdale. One of the Earl's ſtewards had been 
previouſly directed, to make out a lift of all his 
cuſtomary and freehold tenants of ſeveral manors 
in that country; which liſt, including women 
and minors, contained about a thouſand names. 
From this liſt, names were propoſed in the 
common- council. Afterwards different perſons, 
by the direction of Lord Lonſdale's attorney, 
collected large partics in the country, of thoſe 
who had been made freemen, and attended them 
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to Carliſle to be ſworn in. At the council called 
for this purpoſe, oppoſition was made by a ſmall 
minority to the proceeding. 

The majority of the fitting member's voters 
was compoſed of a part of the above number, 


Upon the effect of the foregoing evidence, 


the counſel for the petitioners argued thus: 


The city of Carliſle enjoying 1 
its privileges by preſcription, the 
only method of eſtabliſhing the 
right claimed here by the common-council, is 
by evidence of immemorial uſage. The inſti- 
tution of this body in the corporation, is com- 
paratively very modern; being firſt appointed by 
the charter of Charles the firſt, in 1637. They 
muſt prove therefore, that the charter enabled 
them to exerciſe this right, either by conferring 
it upon them directly, or by ſubſtituting them 
in the place of another body, in whom this 
power may have exiſted before the charter. 

The charter gives to the common- council 
ſeveral powers, but not that of making freemen; 


Petitioners. 


nor is there any expreſſion therein relating to 


this ſubject. This body is not the repreſentative 
of the freemen, nor elected by them: They 
chooſe their own members upon vacancies. 
It appears by the 19th order in the Dormont 
book, connected with the preamble, and the 32d, 
Vol. III. Mm thar 
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that the uſage there deſcribed was the antient 
conſtitution, and not a new regulation ; and that 
the Four of every occupation were a diſtinct order, 
and not part of the common-counc| of that time; 
but a ſeparate integral part of the corporation, 
Therefore that body could not make even outmen 
freemen, without the concurrence of the Fours, 
And no uſage fince 1637, if any ſuch exiſted in 
the cafe, could give or create the right in the 
new common-council. The reference in that 


order being to the antient cuſtom, it muſt now 


be taken to have been founded on ſome former 
charter, (for preſcription ſuppoſes one ;) and as 
ſuch, no corporate power whatever could change 
it, in reſpect of the integral parts of the corpo- 
ration, m whom the right reſided. 

The eight guilds are of equal antiquity with 
the corporation ; at leaſt, there are no traces of 
their origin to the contrary, for their privileges 
are preſcriptive. The neceſſity of a previous 
admiſſion among, them is proved by the general 
reputation. This conſtitution is not peculiar to 
Carliſle. The corporation of London, and others, 
are examples of the fame kind, 

The exiſtence of the corporation being im- 
memorial, the power of continuing itſelf by ſuc- 
ceſſion muſt have been ſo likewife. If neither 
charter nor uſage point out any particular exerciſe 
of this power, it belongs incidentally to the body 
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at large, and not to any ſelect part of it. One 


legal method of preſerving the corporate ſuc- 


ceſſion, is agreed on all ſides; to be by the rights 
of birth or ſervitude. This right is by pre- 
{cription 3 and the right now claimed by election, 
and any other, muſt be proved equally ſo. The 
entry reſpecting Blennerhaſſet proves, that at that 
time, the right of election of freemen was exer- 
ciſed by the common- council, joiniiy with the 
repreſentatives of the eight Guilds. This act is 
recorded in a ſolemn manner, and eſtabliſhes the 
right ſo exerciſed. Unleſs the authority of it 
can be overthrown, it will ſerve, of itſelf, to 
exclude the fitting member's caſe; 

Although the petitioners have taken upon 
themſelves to prove the negative of the claim, 
it was incumbent on the other party; if the former 
had choſen that courſe, to prove the affirmative 
on their ſide. Becauſe they derive their right 
out of the ordinary courſe of law; under the 
excluſive authority of a part of the corporation ; 
and therefore are peculiarly bound to ſhew the 
foundation of the ſuppoſed privilege, in ſuch 
ſelect body. 

The only evidence of uſage, upon the right 
of electing freemen, previous to the charter of 
Charles the firſt; is Blennerhaſſet's caſe ; which 
likewiſe appears to have been agreeable to the 
antient conſtitution. It is therefore neceſſary for 
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the preſent common- council, to ſhew by what 


authority this right has been annulled or changed. 
The tendency of the antient orders read from 
the Dormont book, is to prove that the com- 
monalty had a principal ſhare in the govern- 
ment of the corporation, by their repreſentatives 
from the Guilds. This is expreſsly and par- 
ticularly clear, in the matter of revenue and ac- 
counts, the moſt material of all. The addition 
of the effective words to ſome of the ordinances, 
at a ſubſequent time, affords no evidence againſt 
their authenticity: Becauſe all the circumſtances 
of the alteration prove it to have been done by 
regular authority, and within no very long in- 
terval after the original compoſition of them. 
The orders in their altered ſtate, are proved to 
have been obſerved, from a very remote period; 
and ſome of the alterations appear in matters 
indifferent to the privileges of the Guilds; as in 
the time of audit by the 1 5th order, and in the 
46th, reſpecting the Mayor's fee, and ſome others. 
If any ſuſpicion of forgery could be charged 
upon any party, relating to this ſubject, it ſnould 
fall upon the ſelect body of the corporation, in 
whoſe keeping this Dormont book, and the other 
records have remained. The Guilds have had 
no means of meddling with it, But there is no 


room for ſuch ſuſpicion : On the contrary, the 


circumſtance proves a deliberate reviſion of the 
ordinances, 
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ordinances, by proper authority ; and the word 
Stet, prefixed as it is to moſt of them, is an act 
of confirmation. Further, the total ſilence in 
the hiſtory of the borough. reſpecting theſe alter- 
ations, 1s a convincing proof of their fairneſs 
and validity. 

The want of council books, and other records 
of the uſage, during the whole of the laſt century, 
till the period of the Revolution, muſt be ſup- 
phed by a preſumption of its conformity to that 
which preceded. The only record of. this time 
extant, 1s the charter of Charles the firſt ; which 
as far as it goes, is in favour of the petitioners ; 
for by making no regulation upon the ſubject, 
it muſt have conſidered the corporation to have 
obſerved a regular and eſtabliſhed courſe of 
making freemen. And there is no evidence 
whatever, to prove any other uſage then ſubſiſt- 
ing, but that which the petitioners inſiſt upon. 
Which uſage is now confirmed by ſuch parole 
evidence of reputation, as affords ſatisfactory 
proof of a preſcription. And it is principally de- 
rived from the experience and opinions of mem- 
bers of the council themſelves, againſt the par- 
ticular intereſt of their own body. 

The tranſactions of this century prove a con- 
teſt to have been always kept alive, between the 
Guilds, in ſupport of the freemen, on one ſide, 
and the common-council on the other, reſpecting 
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this queſtion. The by laws and proceedings 
of the latter, are to be conſtrued as formal re- 


nunciations of their claim, and acknowledg- 
ments of thoſe of the freemen. As by laws 
merely, if they were no more, they would not 


have anſwered the purpoſe; becauſe they might 
have been repealed again by the ſame authority 
that made them. But they were received and 


acted upon, as declaratory laws, recording the 


evidence of the conſtitution ;- and in this reſpect 
glone were uſeſul to the . 

The few inſtances that have been referred to, 
and others that may appear, of a breach of the 
cuſtom, are not enough to found a right upon. 
In one point of view, they tend to ſtrengthen 
the caſe of the petitioners. For without ſeveral 
infringements of the privilege, there would have 
been no juſt foundation for the complaints of 


the freemen. 


It is probable that the by law of ſeptember 
1713, was made upon the complaint of the 
Guilds; becauſe the council would not have 
reſtrained their own power for nothing. Nor 
was it neceſſary to have made the reſtraint general; 
for they might have direfted their conduct ac- 
cordingly, in the particular inſtances. This in- 


ference is confirmed by what follows in auguſt, 


1720; when they take the Recorder's opinion, 


and order copies of it for the fraternities, It 


the 
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the opinion had been in favour of the council, 
they would have taken due care of it. After- 
wards, when they proceed in 1721, to repeal the 
former, they are afraid to declare it illegal; but 
give this curious reaſon for the repeal, namely, 
that it is uncertain: A bad and -colourable pre- 
tence to juſtify themſelves. It is plain that 
the body of the freemen were diffatisfied, by 
what paſſed in 1736; for then, upon the ad- 
miſſion of Dobinſon ex gratia, the council de- 
clare they will do ſo no more. Still, however, 
more abuſes were committed; for in 17 50 they 
are made the ſubje& of complaint. The free- 
men complain to the council itſelf ; and the latter 
gives judgment againſt ſelf, The members do 
not ſay © We will refrain from the exerciſe of 
the privilege becauſe you requeſt it; but it is 
our privilege.” But they declare the contrary 
«© to be agreeable to the antient conſtitution,” 
and give ſecurity to the trades for their good 
behaviour. It may be aſked, Why give a bond 
for it, if the practice were illegal ? Would not 
the law at all times enable them to inforce the 
right? The anſwer is, that the two parties are 
not upon equal terms in this diſpute. Becauſe 
the act of the corporation, alchough illegal, 
would make the honorary freemen real freemen 
de facto; of which right they could not be de- 
prived, but by the difficult and expenſive proceſs 
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of informations in quo warrants, The neceſſity 
of which might have been foreſeen, and was 
wiſely prevented by the ſecurity of the bond. 

On the other hand, it may be aſked on the 
part of the , petitioners, Would the corporation 
have ſo bound themſelves, to renounce a privi- 
lege enjoyed by them immemorially, and pre- 
ſerved to them by conſtant uſage, (for ſuch they 
mult prove it, or they fail) merely on the com- 
plaints of the freemen ; which, according to 
their argument, were ill founded and impertinent, 
and an incroachment upon the council ? 

Therefore if the inſtances againſt the peti- 
tioners were much more numerous, the effect of 
them would be done away by this recognition 
of the common-council. If a hundred treſpaſſes 
againſt a right of way were proved, they would 
avail nothing, when acknowledged to be /re/paſſes. 

From the date of the firſt exerciſe of the 
power of the council, in 1688, every real breach 
of the cuſtom appears to have excited com- 
Plaint, and to have been reſiſted by the freemen. 
At that remarkable period it began, in the 

act of an uſurped council. But as ſoon as 
order returned, the freemen then made were im- 
mediately turned out : And though the manner 
of doing it was illegal, (for it ſhould have been 
by courſe of law) the pretended freemen did not 
venture to apply fyr a mandamus, which they 

would 
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would have had for aſking; but quietly ſub- 
mitted in the firſt inſtance. Their ſubmiſſion 
can only be accounted for, by their conviction 
of the ſubſtantial juſtice of the act. 

But a complimentary freedom given to a 
country gentleman, or great man of the county, 
is-not likely to have been felt as a grievance by 
the freemen. All parties ſeem to have put this 
ſenſe upon the admiſſion of Sir James Lowther, 
and to have acquieſced in it, on this principle. 
The caſe of C. Hodgſon was another of the ſame 
ſort, as he had been the champion of the free- 
men in their diſputes. Both theſe tranſactions 
cloſed with a confirmation of the right of the 
freemen, by the acknowledgment, and the bond 
of the corporation. | | 

The report of the conteſted election in 1711-12, 
in 17 Journ. 106, proves that at that time, hono- 
rary freemen were thought to have no right to 
vote. 'The large majority on one ſide made the 
decifion of the queition unneceſſary. But fix 
votes appear to have been objected to for that 
cauſe. The only uſe of referring now to that 
report, is to ſce the anſwer to the objection. 
The other ſide did not deny the competence of 
it, but attempted to maintain the votes, as true 
freemen. (A.) It ſhould be obſerved that the by 
law of ſeptember 1713, was in the year after 
this report, 
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On the former trial, the petitioners were 
blamed, for not proceeding againſt the new free- 
men by information. They were then preparing 
for it, and have ſince accompliſhed their proſe- 
cutions effectually, by obtaining the judgments 
of the court expreſsly upon the point. As far 
as the acts of individuals can affect the queſtion, 
the renunciation of the defendants is conclufive 
vpon the right; For their circumſtances were 
peculiarly ſtrong, for inducing them to maintain 
their pretenſions. 

With reſpect to the neceſſity of previous ad- 
miſſion to a Guild, the point ſeems, to a certain 
degree, included in the other. The evidence 
of uſage is equally ſtrong to both. The corpo- 
ration by their act in 1784, artfully endeavour 
to eſtabliſh the rights of the freemen upon by 
laws; and lay the foundation of their proceeding, 
by a repeal of all ) /aws ſtanding in their way. 
If the uſage had been introduced by a by law, 
the ſame authority that made might have re- 
pealed it. Whereas the claim refts upon no 


by law ; but on immemorial uſage, which 1s 


evidence of a right by charter, paramount to 
the derivative power of making by laws. Which 
power here is particularly defective, by wanting 
an integral part, which the uſage in queſtion 
makes neceſſary to the ſubject, 
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Upon the third point, the counſel contended, 
That the votes of the new made freemen were 
void, upon two grounds. Firſt, as being a fraud 
upon the corporation; ruinous to its intereſts, a 


breach of duty and violation of the conſtitution 


by the members of the council, and contrary 
even to the ſpirit of their own ordinance ; where- 
by they repeal the former by-law, for tbe benefit 
of the corporation, Secondly, as being a fraud 
upon the law of parliament, and occaſional, 

J ſtate this part of the caſe in general terms, 
and decline to enlarge upon the arguments and 
caſes introduced upon it, or upon the anſwer they 
received; becauſe I have been well informed, 


that the Court did not give their deciſion upon 


this ground, 


The following is a ſtate of the evidence pro- 
duced for the ſitting member. 

Firſt, to prove the government of the corpo- 
ration, .in all its concerns, and the regulation of 
the Fraternities, to have been in the power of 
the Mayor and council, 

From the Dormont book, 

The ſeventh and eighth articles of the Mayor's 
oath ; injoining him to make no repairs with the 
city money, | exceeding twenty ſhillings, without 
the advice of the moſt part of the whole coun- 
cil; and that he ſhould follow the advice of the 


council 
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council in all points touching the government 
of the city, and the commonwealth: thereof; ac- 
cording to the antient ordinances. 

The firſt article of the Chamberlain's; injoin- 
ing him at all times to obey the Mayor and 
council. auc ) R 

The ſixth article of the Town- clerk's; injoin- 
ing him to deliver to the auditor, a true writing 
of all ſuch dimiſſions, as ſhould. be V made 
by the Mayor and council. | { 

The ſecond and fourth articles of ; a "ordinary 85 
in theſe words: Ye ſhall enter nor occupy any 
manner of occupation within this city, or the 
liberties thereof, unleſs ye agree with the occu- 
Ve ſhall take no apprentice to 
ſerve you, for no leſs term than ſeven years, and 
ſuch one as ye may lawfully take; and that with- 
in two months, his indenture to be inrolled afore 
the Mayor and council, there to remain.“ 

The following orders, viz. 

iſt. For regulating precedence at public meet- 
ings; beginning with theſe words, When the 
Mayor hath occaſion to afſemble his brethren, 
not only the council of the city, but as well the 
men of occupations as ſhall ſeem to him at doe, 
that then, &c.” From whence the counſel in- 
ferred, that it was in the Mayor's diſcretion, to 
call them together or not, 


20 


th 
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2d and 3d. For order during debate; the for- 
mer beginning thus: © Where the Mayor and 
council is aſſembled, &c,——every counſellor 
there preſent, &c.” | 
3d. © If any counſellor being preſent, be ob- 
ſtinate, &c. againſt all his fellows being 
counſellors, and not reconciled, &c.” he may 
be excluded; and the determination of the reſi- 
due of the council, to be good. 
4th. For ſecrecy. When the Mayor and 
council is together, and a matter being propoſed 
amongſt them in council, ſhould be revealed, to 
the ſlander of the Mayor and council; which 
cannot be but by one of the council: That then 
he being a counſellor reporting the ſame, ſhall 
be expelled the council, 
5th. For fines upon abſence. «© When the 
Mayor hath occaſion to aſſemble his council, 
&c.”"——Abſentees to forfeit ſix ſhillings and 
eight pence, and further to be uſed at the Mayor 
and council's pleaſure. 
6th. If there be any grudge between any of 
the council, the Mayor with four of the council, 
to order the ſame; and if they cannot, to abide 
the orders of the reſidue of the council; and re- 
fractory members to be expelled. 
. 8th. Upon the ſame ſubject. * Tf any coun- 
ſellor vill not be ordered by the Mayor and 
council, 
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council, — to be puniſhed by the Mayor and 
moſt part of the reſidue of the council. 

34th. © That all preſentments and orders, 
hereafter found by the three: head inqueſts, at 
the terms. meet and convenient to be put in exe- 


cution for the commonwealth, ſhall be recorded 


in this book; and put in execution as other ar- 


_ ticles and conſtitutions is, at the diſcretion of the 


Mayor and council.” 

37th. Any freeman departing the city for a 
year and day, to loſe his freedom, unleſs his 
excule be allowed by the Mayor and council. 

48th. In all conſultations hereafter had with 
the Mayor and council, no orders nor weighty 
affairs finally to be ordered or determined, unleſs 
the moſt part of the whole council be there 
preſent. 

129th. When the Mayor and council meet 
together in the Moothall, the hall to be cleared 
of all manner of perſons; the door to be locked, 
and the key to be laid by the Mayor during the 
council ; unleſs occaſion require any to be let in 
or out, as the Mayor and council ſhall aſſign. 

From the Council Order Book. 

March 14, 1697. Order reciting, That Under- 
maſters and clerks of Guilds and fraternities, 


during the late reign, had called meetings to 


foment factions in the fraternities, whereby the 
freedom of elections had been frequently dif- 
5 | turbed, 
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turbed, and other miſchiefs had enſued, and 
divers perſons had procured themſelves to be 
admitted, contrary to cuſtom : And had made 
ſeveral orders to the hurt of the public, and to 
the injury of the freemen and inhabitants; and 
had contrary to law, impoſed fines for the breach 
of the ſaid illegal orders: Therefore for reforma- 
tion of the ſaid abuſes it is ordered, That the 
ſaid fraternities ſhall not meet, but upon aſcenſion, 
and quarter, and election days, without the 
licenſe of the common-council, And that none 
but thoſe intitled to the freedom of the Guilds 
ce by birth or ſervice, or by grant or allowance 
of this corporation,” ſhall have any privilege, or 
any right to vote or meet thereat. 

And their order books ſhall be laid before the 
common- council by the clerks, to be inſpected 
there, that it may be ſeen that therein is nothing 
contrary to the privileges of the city. 

And this ordinance to be regiſtered in the 
books of the Guilds. 

All the above regulations are inforced by va- 
rious penalties of forty ſhillings. 

The Index to the 19th order was a to, 
upon the ſubject of the additions to it. It is in 
theſe words, © Mayor alone to make no free- 


men, 5 


To prove the exerciſe of the power of making 
freemen by the common- council, the counſel 


referred 
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referred to the following entries in their order 


books, viz. 


March 8, 1687-8. Sir F. Salkeld elected and 
ſworn a freeman, and one of the aldermen. 

January 15, 1688-9. Jeremiah Bubb, Eſq; 
made a freeman. 

Sept. 11, 1693. Doctor Law and Leonard 
Guy the ſame. | 
May 8, 1699. Earl of Carliſle unanimouſly 
elected alderman. 

Sept. 17, 1700. Earl of Carliſle ſworn a 
freeman. 

Sept. 21, 1702. Twenty freemen admitted 
and ſworn ; and John Oſmotherly, who had been 
disfranchiſed, reſtored. 

July 12, 1712. Sir Chriſtopher Muſgrave 
admitted. 

Sept.“ 22, 1712. Order in theſe words: 
« Whereas divers good orders have been here- 
tofore made, that no freeman living out of the 
City, ſhould take an apprentice, ſo as ſuch ap- 
prentice ſhould be intitled to the freedom of the 
city; for the better government, and obſervation 
of the ſaid rules and orders made concerning the 
ſame, it is hereby ordered, That in all time to 
come, no perſon claiming the freedom ſhall on 


In the arguments, this date was ſometimes called De- 
cember, and I have not been able to aſcertain which is the 


true one. 
any 
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any pretence be admitted thereto, unleſs he ſhall 
have actually ſerved his term of ſeven years, to 
ſome perſon reſiding within the ſaid corporation, 
and exerciſing ſome or one of the trades which 
ſuch apprentice ſhall be bound to learn; and un- 
til ſuch apprentice ſhall be made a brother of 
ous: of the Guilds or fraternities of the ſaid 
city.” 

Dec. 22, 1712. Four r perſons admitted in 
the uſual form; and one for term of life, and his 
iſue to have no advantage thereof. 

Nov. 22, 1721. The order before — 
in pa. 520, 


Sept. 11, 1723. Henry Lord Viſcount Lonſ- 
dale made free. 

On the roth of auguſt, 1725, he was ſworn 
an alderman ; and the Hon. A. Lowther a free- 
man. 

March 21, 1723-4. Orb that the Mayor 
and Town-clerk deſire the Recorder to draw an 
order, to prevent the taking apprentices, but 
where they are regularly bound to follow the 
trade to which they are bound. 


April 29, 1727. Colonel Charles Howard 
made free. 

March 26, 1733. Order that the FRETS be- 
fore 'made, that no perſon ſhould be admitted 
freeman of the city ex gratid, or who had not 
ferved his apprenticeſhip ſeven years, be repealed. 
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That William Harriſon be admitted freeman 
ex gratid. 

At this . were preſent Edward and 
George Blamire, the father and uncle of the 
witnels, mentioned before, in pa. 5 14. 

April 10, 1733. ** T. Roos * admitted 
ex gratid. 

At this council, the ſame George Blamire 
was preſent. 

July 24, 1734. Two perſons (Backhouſe and 
Graham) made free at the requeſt of the Mayor, 

July 12, 1736. The order relating to Tho- 
mas Dobinſon before mentioned in pa. 521. 

July 14, 17 38. H. Senhouſe, Eſq; and another 
admitted. 
July 18, 1740. D. Wilſon, Eſq; and Mon- 
tagu Farrer, Eſq. 

Feb. 6, 1743-4. Guſtavus Thompſon, Eſq. 
- Nov. 26, 1744, one, and july 22, 1745, two 
perſons. 

Aug. 25, 1947, Henry Blencow, Eſq. 

Nov. 14, 1757. Chriſtopher Hodgſon re- 

moved from his office of Alderman, and dil- 

franchiſed, upon his own ſurrender. 

April 28, 1758. He is reſtored again. 
From a book found in the corporation cheſt, 

the beginning of which is february 4, 1683-4, 

containing a liſt of the freemen, -under the titles 


It was ſaid, this gentleman afterwards took the name of 
Stanwix, and was member for Carliſle, 


9 ; of 
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of their reſpective Guilds, was read a lift of 


twenty five names, following the others, under 


this title, viz. Liber: cives qui non ſunt fratres 
ullius occupationis, Moſt of them were the names 
of country gentlemen of that county, or near it. 
Two of them clergymen. The petitioners af- 
terwards proved from the Guild books that ſix- 
teen of theſe names were entered as brothers, 
before that date ; and the remaining nine to be 
brothers, but not till ater that date. 

The book above mentioned contained ſome 
of the ſame names, as appeared in the liſt of 
nullius, &c. entered on the Guild lifts in the 
other pages: And in the liſt of one occupation 
a marginal note is added, to mark ſome names as 
belonging to another. The petitioners brought 
this forward, to ſhew the incorrectneſs of the book. 

On the part of the ſitting member, was pro- 
duced a liſt of 150 names of freemen, of differ- 
ent periods in the laſt century, taken from the 
beginning of the books, who, it was ſaid, were 
either not belonging to a Guild at all, or ad- 
mitted thereto after the dates of their freedom of 
the city. 

The petitioners croſs-examined this liſt with 
the Guild books, and proved the greater part of 
them to have been Guild brothers ; but failed in 
nine inſtances. Theſe the ſitting members ſhewed 


to have been admitted to the Guilds, after the 


date of the freedom. Four names, viz, of Lord 
N n2 Lonſ. 
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Lonſdale, made free in 1723, Hon. A. Lowther, 
in 1725, Guſt. Thompſon, Eſq; in 1743, and 
Henry Blencow, Eſq; in 1747, were not to be 


found in any of the Guild books. The preſent 


Earl of Lonſdale, who was made free in 1759, 
was admitted of the Weavers and Skinners 
Guilds in 1761, and of the Smiths * ex gratid in 
1784 

The Guild books are extant only from the 
following periods, viz. 


The Tanners from 1608. Smiths, 1655. 
Merchants, 1614. Butchers, 1656. 
Weavers, 1647. Shoemakers, 1660. 
Taylors, 1652, Skinners, 1674. 


There were likewiſe irregular liſts, belonging to 
the Skinners from the year 1599, to the Shoe- 
makers from 1647, to the Tanners from 1591, 
and to the Merchants from 1557. And ſome 


It ſeems to me that the ex gratis freemen mentioned in 
the Council books, are not contradiſtinguiſhed from the 
Guild brothers, but from thoſe whoſe right came by birth 
or ſervice; and the diſputes in the city, may have been ow- 
ing to the violation of thoſe rights, without touching the 
queſtion upon the neceſſity of previous admiſſion to the 
"Guilds, Some of the ex gratis freemen appeared to have 
been previouſly brothered into a Guild. In the Tanners 
Guild book of 1693, is this entry:“ W. Heath not being 
qualified in every circumltance like other apprentices, ex 
gratid is admitted only during his natural life for himſelf,” 


books 
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books were occaſionally miſſing or defective, in 
the modern periods above mentioned. 

The records of the council are miſſing from 
the year 1571, mentioned in the Chamberlain 
book (in pa. 5 19.) to the year 1687-8. 

It was proved that at the conteſted election in 
1761, two gentlemen of the name of Senhouſe, 
father and fon, and Major Farrer, (whoſe ad- 
miſſions into a Guild previous to their being 
freemen, could not be found,) voted without 
objection. General Stanwix, the loſing candi- 
date at that election, declined after the polling 
had continued two or three hours. The poll 
book of this election was loft. 

The poll books of the elections in 1768, and 
1774, were produced ; in which it appeared that 
the fame Meſſ. Senhouſe, and Sir James Low- 
ther had voted. The numbers on the poll in 
1768, were, for the members returned 383 and 
381; for the loſing candidates 307 and 305. 

Mr. Robinſon, member for Harwich, who 
was called chiefly to ſpeak of the election in 
1761, was likewiſe examined reſpecting the 
conſtitution of Carliſle, which he had known 
many years. He faid, that the corporation had 
always claimed the right of making honorary 
freemen; he had never heard 7he right diſputed, 
but only complaints of its having been impro- 
perly exerciſed, He kr-2w no particular inſtance 

Nn3 of 
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of the exerciſe of the right, but that of Sir 
James Lowther. 

It was admitted that no honorary freeman was 
made, from the year 1759, to the year 1784. 

The evidence cloſed with the counſel for the 
petitioners refering to entries, proving J. Of- 
motherly, before mentioned in pa. 544, as an 
honorary freeman, to have been made a brother of 
a Guild by apprenticeſhip, prior to that ; and that 
Sir Chriſtopher Muſgrave (B.) and the five per- 


| ſons mentioned in pa. 545, as made tree in 1712, 


in the ſame manner, had allo been previouſly 
made Guild brothers: And the ſame of two 


others, (Backhouſe and Graham) made free in 


1734 *. ; 


From the whole of the evi- 
dence, the counſel for the ſit- 
ting member contended, That 
the right of making treemen by election, or ho- 
norary treemen, belonged abſolutely to the com- 
mon council: Arguing thus, 

It is not neceſſary to deny the poſitions of law, 
with which the petitioners ſet out. The right 


of continuing the ſucceſſion by election, claimed 
here by the ſelect body, muſt doubtleſs be eſta- 


* Tf this date is correct, it proves the witneſs Mackarel 
to have been miſtaken, in his recollection of theſe two ad- 
miſſions, He could not have been more than /ixteen at that 
time. See before pa. 513. 

bliſhed 


Counſel for the 
Sitting Member, 


' feQ 


SECOND CARLISLE. 551 


bliſned in them by evidence of uſage or royal 
grant. It is true, they have not exactly the 
ſame conſtitution now, as before the charter of 
Charles the Firſt, but they have the ſame or 
greater authority, _ 

The evidence leads to a conſideration of the 
ſubject, according to three periods of time, 
The firſt comprehending all that preceded the 
year 1712: The ſecond, from that year to 1750: 
The third, from that time to the preſent. 

If this claim cannot be maintained, upon a 
fair examination and compariſon of the evidence 
contained in the Dormont book, it muſt fall to 
the ground. The petitioners place their main 
ſtrength upon the 19th order, To prove the 
interpolation in that and others, no forgery, they 


. tay, that it has been regularly obſerved in its 


altered ſtate; that the word Set confirms it by 
authority ; and that the book has always been in 
the cuſtody of the Mayor and council. 

As to the firſt argument, it reſts upon one 
ſingle inſtance, as affecting the preſent queſtion ; 
the reſtoration of Blennerhaſſet. He had been 
both counſellor and freeman ; and it only proves 
that the council would not do an extraordinary 
act, without conſulting the occupations. The 
uncertainty of the time, likewiſe renders it de- 


fective. 
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The addition of Stet to the orders, certainly 
does not affect the queſtion of forgery ; becauſe 
that interpolation reſts upon the fame authority 
as the other additions, and requires equal proof 
of its authenticity. 

With reſpect to the third argument, as far as 
it conveys an imputation upon the common 
council, their particular intereſt to preſerve the 
original ſtate of the order, is an anſwer to it. It 
15 true, that an individual ſhould not be permitted 
to take advantage of a forgery, in his own title 
deeds. But a corporation is not circumſtanced 
like a private family, whoſe intereſts as to their 
property continue always the ſame. The inte- 
| reſts of the parties of which large ſocieties are 
compoſed, often vary, and this cauſes incon- 
ſiſtency in their public conduct. The additions 
to this book may eaſily have been made, by the 
officious intruſion of ſome perſon or party, who 
had the good will of the Town-cierk for the 
time being. 

The above order in its original ftate, is clear 


and intelligible, and conſiſtent with the other 


cuſtoms recorded in that book. That gives the 
power of election to the Mayor and council, as if 
to correct an abuſe of power in the Mayor. The 
omiflion of ſuch material words as are added, 
could not have happened by accident, at an al- 
ſembly of the whole corporation, ſolemnly called 

for 
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for the purpoſe of regiſtering their laws and 
cuſtoms. Yet this muſt be contended for, on 
the other ſide ; or that it was by deſign: And if 
that had been ſuſpected, the occupations would 
not have ſuffered it to paſs without cenſure, or 
without obtaining a new order. The index to 
this order likewiſe confirms its original ſtate, 
But further, if the order in its preſent ſtate 
ſhould be thought authentic, it only reſtrains the 
Mayor from making outmen free; and implies 
that he might confer the freedom upon others: 
A privilege that nobody contends for, and which 
is without foundation, 

The Dormont book contains proof, that every 
thing relating to the government of the city, was 
in the hands of the common-council. The cor- 
poration oaths are remarkably clear upon this 


point. In all of which, the council is treated of 


as the ſupreme authority of the city, in all 
matters relating to the commonwealth thereof. Does 
not the making of freemen fall within this de- 
{cription? Now there cannot be better evidence 

of the antient conſtitution, than in theſe oaths. 
In the firſt claſs of the orders, in which fo 
many particular proviſions are made for the pro- 
ceedings in the council, no notice is taken of 
the occupations, or their Fours. From theſe it 
is manifeſt, that they had no right to attend there. 
And therefore it may be concluded, by juſt in- 
ference, 
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ference, that their only ſnare in the government 
of the corporation, was limited to the ſubject of 
accounts ; in which the council ſeem always to 
have acquieſced under their controll ; and in 
which alone the evidence of their right is not 
obſcure, and appears to be conſiſtent with the 
antient uſage, 

In 1637 the conſtitution was materially changed 
by the charter, which was accepted by the whole 
corporation, Therefore whatever right the Guilds 
may have poſſeſſed by their Fours, even if they 
had been an integral part of the former council, 
or eſſentially neceſſary to the making freemen in 
council, the acceptance of the charter annulled 
any ſuch privilege. For it is not contended that 
the Fours enjoyed it alone. Although the in- 
tegral parts of a corporation cannot be changed 
by a by law, they may be totally ſo by a charter *. 

The firſt written evidence produced, after the 
time of the charter, is of the freemen made in 
1687-8 ; which, it is ſaid, (and perhaps truly) 
was by an uſurped body. But when afterwards 
they are disfranchiſed, the reaſon given for it, is 
not connected with the privileges of the Guilds, 
nor at all aſſiſting the claim of the petitioners; 


* Upon the power of making by laws in ſuch caſes, and 
their legal effect, ſee the obſervations of the Judges in the 
caſes of Maidſtone and Helſtone, 3 Burr, M. 1837-9 and 

4 Burr, M. 2208, and 2521. ; 


but 


but 
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but merely that the perſons were ſtrangers, and 
made by a new modelled corporation. But at this 
yery period, the ſame council who paſs this re- 
ſolution, proceed to make honorary freemen; for 


Jeremiah Bubb had been admitted but a few 


months before it, and Law and Guy were made 
within four years after it. And the entry of that 
council contains the names of perſons, as mem- 
bers of it, who are not likely to have had a title 
by birth or ſervitude ; as the Earl of Carliſle and 
Sir Chr. Muſgrave. A few years after, comes 
the order which expreſsly defines the nature and 
privileges of the Guilds, and proves them to be 
ſubje& to the regulations, from time to time 
eſtabliſhed -by the common-council ; in which 
the grant of the corporation is recited, as one of 
the means of acquiring the freedom. By this 
act, the privileges of the Guilds, and the antient 
uſages of the city moſt intereſting to them (ac- 
cording to the oppoſite argument) were directly 
and publicly invaded. Yet they ſubmit to it 
without complaint; and to the admiſſions of 

many honorary freemen by the ſame authority. 
In 1712 the council take the ſubje& into 
conſideration, and paſs the by law, which ſeems 
to have been the foundation of the preſent claims 
of the petitioners. The traditional evidence on 
their ſide, cannot be traced even ſo far back; 
and it is eaſy to account for the whole of it, by 
the 
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the authority of this orden. It is Introduced as 
a new regulation by the act of common- council, 
without any expreſſions of reference to antient 
uſage, as the foundation of it; or, (as the pe- 
titioners contend in reſpect of another) as a de- 
claratory law. Now all corporate inſtitutions 
founded on by laws, laſt no longer than the 
by laws continue, and may at any time be re- 
pealed by an act of the ſame authority. In 
1721, the corporation entertain a different opi- 
nion, and repeal their former act. It has been 


ſaid, they gave a bad and deceitful reaſon for 


the repeal, and were afraid to expreſs the true one. 
But what motive could they have for this? If 
the right did not depend upon the by law, their 
repeal of it, whether founded on good or bad 
reaſons, would not deſtroy it. But the by law 
appears to have been truly as deſcribed, doubtful 
and uncertain ; for it might have been conſtrued, 
ſo as to have reſtrained the claim of freedom by 
birth ; though that could not have been the de- 
ſign of thoſe who paſſed it. 

By this repeal, the former power of making 
honorary freemen returned to the council, and 
they exerciſed it often. If the preſent opinions 
of the witneſſes had then prevailed, 1s it probable 
that the freemen would not have proceeded directly 


againſt the power of the council, by proſecution 


at law ? The expence 1s not likely to have pre- 
ap vented 
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vented it, if upon good grounds; eſpecially 
when it 1s conſidered, that it would have been 
borne jointly, by a ſociety fo large as the eight 
Guilds. In 1733 they declare the repeal of the 
order relating to ex gratid freemen, and then 
proceed to make freemen ex gratid. It is proved 
that ſome of thoſe, from-whom the witneſs Bla- 
mire derived his information, were. parties to 
thoſe acts of the corporation; which proves that 
little reliance can be placed upon ſuch traditional 
evidence. The freemen felt this practice to be 
injurious to them, and complained of it. But 
inſtead of bringing the queſtion to a trial, they 
were fatisfied with a compromiſe. In 1750 they 
bring the council to their way of thinking; but 
not by a quo warranto information. The two 
parties who had been angry with each other, then 
become reconciled, and the terms of the agree- 
ment are made a by law; for the ſecurity of 
which, the council give a bond to the trades. 
It is a by law for the future, made by the ſole 
power of the council, who hereby conſent to the 
limitation of .their power, to preſerve the good 
will of the trades. The plain ſenſe of this tranſ- 
action 1s, that the freemen ſecure their intereſt 
by a bond, as well as a by law; and that a pay- 
ment or cancelling of the bond, and repeal of 
the by law, would reſtore things to their former 
ſtate, 
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made to the act. It has been ſaid that this was 
2 mere compliment, to a man of rank, and 
generally agreeable to the citizens. But why 
then ſhould it have been carried into effect 
illegally ? If their conſent had been thought 
neceſſary, would it not have been aſked, when 
it might have been had for aſking, and when 
the application would perhaps have been thought 


aꝛn honour conferred ? 


From this time no honorary freemen appear 
to have been made, till 1784, when a change of 
opinion . induces the corporation to act, as their 
predeceſſors had done before, and they repeal 
the by law of 1759, and all others of the ſame 
kind. If they had a power to make one free- 
man, they might make a thouſand by. the ſame 
authority. The greatneſs of the number then 
made, and the imprudent exerciſe of the right, 
affords no argument againſt the right itſelf. 

With reſpect to the particular privilege now 
claimed for the Guilds, in the ſecond point of 
the petitioners” caſe, a few obſervations only are 
neceſſary. 

The only foundation of it, in the evidence, 
is the practice obſerved upon the admiſſion of 
freemen by birth or ſervitude. No traces of it 
can be found in the records of the corporation, 
or in uſage, before the year 1712, when it was 
authoriſed by a by law. If the right were in 
truth preſcriptive, it is very improbable that the 

books 
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books of the Guilds ſhould contain no evidence 
of it. On the other hand, the corporation can 
ſhew the preciſe period of its introduction, and 
the authority upon which it ſtands. The by law 
does not proceed upon antient uſage, but recites 
« that divers good orders had been made” for the 
purpole. 

They now call theſe ſocieties an integral part 
of the corporation, and ſeparate corporations 
themſelves, like the Livery companies in London. 
But where is the evidence of their incorporation ? 
Their common ſeal, or corporate name * No- 
thing has been proved to give them a higher 
authority, than that of fraternities of tradeſmen, 


allowed by the corporation to regulate the par- 
ticular concerns of their owa trade. The free- 


man's oath gives an inference againſt them; for 


it is more conſiſtent with the caſe of a man's 


being made free, before his belonging to a Guild, 
than after it.“ You ſhall occupy no occupa- 
tion, without agreeing betorehand, &c.” implies 


ſuch agreement to be future. But in their ſenſe 


of the right, the freeman has agreed with the 
Guild, at a time when he takes an oath that 


be wil F 


Further, the practice in the full extent of its 
authority, relates only to perſons intitled by birth 


* See PP» 2375 239, &c, of Vol, II. 
. cr 
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or apprenticeſhip, and not to honorary freemen; 
and the by law appears to have been made for 
apprentices only. 

It appears too, that ſome of theſe Gunds claim 
a right of making honorary brothers; although 
they deny the ſame privilege to the corporation. 

But upon- the weight of evidence alone, the 
queſtion in this cauſe is in favour of the corpo- 
ration: Becauſe a conſiderable number of per- 
ſons are proved moſt clearly to have been free- 
men, without belonging to a Guild at all, or 
admitted thereto afterwards. And an authentic 
antient liſt of all the freemen, contains a regular 
claſs of ſuch perſons, with a correſponding title. 
The evidence tending to prove this lift incorrect, 
depends on a repetition of the fame names, 
which may have belonged to different perſons, 
and extends only to a part of the number. But 
the ſtrong” conctuſigg from the 7itle of the lift, 
cannot be done away. 

With reſpe& to the judgments in Quo warrants, 
they prove nothing againſt the corporation; and 
much may be ſaid even for the individuals who 
are the ſubje& of them. The circumſtances of 
their cauſe would have come to trial at an un- 
favourable time, when the country might have 
been prejudiced againſt them, by the late extra 
vagant exerciſe of the power of the council, and 
by the deciſion of the former Committee in 

4 favour 
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favaur of the other party. It was therefore 
prudent in them to wait, till further time might 
bring an opportunity of a fairer trial. 

The parole evidence of reputation, whereon 
the petitioners rely, 1s contrary, in many in- 
ſtances, to the written evidence: Neither is it 


conſiſtent ; for one man ſpeaks of the right of 


the Mayor, for the time being, to make. one 
freeman; although no ſuch right is contended 
for, on either ſide. Where an antient right is 
founded on evidence of reputation altogether, ir 
muſt neceſſarily have its effect; but when it is 
mixed with written evidence of greater authority 
and higher antiquity, the latter is moſt to be 
relied on. | | 

The power of making honorary freemen is 
admitted to be incident to a corporation. There 
is no evidence of its having been exerciſed here, 
at any time, by the body at large. But there are 
many inſtances of it in the ſelect body proved; 
and no inſtance clearly aſcertained, of a right in 
any other parts of the corporation. 


The counſel for the petitioners replied to the 
above arguments, in the following manner : 
The defence of the claim of the cor- 
poration ſeems to have been chiefly Reply. 
placed by their advocates, upon the 
proof of fraud or forgery in the 19th order. 
O0 2 Without 
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Without repeating the former obſervations upon 
this ſubject, the authenticity of it may be ſatis. 
factorily eſtabliſhed by conſidering, that almoſt 
every page of the ordinances is liable to the ſame 
imputation, in ſome points moſt eſſential, in 
others indifferent to the right of the Guilds and 
freemen ; yet in the frequent conteſts that have 
happened in this city, between the two parties, 
no doubt was ever raiſed about them before. 
But they appear to have been received and ob- 
ſerved from the earlieſt times, in their preſent 
ſtate; The number or rank of each, by which 
they are commonly referred to, is falſe, without 
reckoning the alterations: And the Index (which 
has been relied upon for the ſitting member) 
refers to them accordingly. Beſides, if there 
were no additions to the xgth order, it does not 
at all aſſiſt the oppoſite party. 
Perhaps there never yet was a clarm eſtabliſhed, 
as founded upon immemorial uſage, that was ad- 
vanced like the ſitting member's, with a total want 
of evidence of reputation, in ſupport of it. This 
main defect of his caſe is made more conſpicuous, 
and almoſt concluſive againft him, by the un- 
contradicted evidence of it, in favour of the 
petitioners. The only alluſion, in the evidence 
on his ſide, to any thing like a contradiction, 1s 
in that of Mr. Robinſon, who was manifeſtly 
miſtaken ; For the aby/es to which he referred, 
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were not in the grant of freedoms, but in the 
management of the city eſtates. 


If the right of theſe honorary freemen be tried, 


by the eflential requiſites of a preſcriptive or 
cuſtomary right, it will be found deficient in 
them all. It is neither reaſonable, immemorial, 
nor peaceable. Is it reaſonable, in a trading 
city, that the franchiſe acquired by induſtry or 
lawful inheritance, ſhould be ſuperſeded at the 
arbitrary will of others? Can it have exiſted 
{ime out of mind, when all antiquity is againſt it? 
And for the peaceable or uniform enjoyment of 
the privilege, let the repeated complaints of the 
freemen, and bonds of the corporation teſtify. 

This is not a caſe, in which the incidental 
power of making freemen can come in queſtion. 
Where there is no proviſion for it in the inſtitu- 
tion, or no uſage to direct, it reſults neceſſarily 
to the whole body corporate. But the ſelect 
body here, attempt to prove a particular right in 
themſelves ; and there is no truth in their pre- 
tenſions, if they cannot prove it a part of the 
original conſtitution, by juſt and legal concluſion 
from their evidence. 

The proceeding reſpecting Blennerhaſſet is 
objected to, as one out of the common courſe ; 
becauſe he was a counſellor, as well as freeman. 
But it ſhould be conſidered, that the Fours had 
no right to interfere in his reſtoration to the firſt 


O03 office; 
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office; and therefore could only have been called 
upon to reſtore him to the freedom. The 
ſeveral inſtances, in which the common- council 
are proved to have conferred the freedom, have 
been either direct uſurpations ; or complimentary 
civilities to gentlemen of fortune, inoffenſive and 
indifferent to the body of freemen, and uſeleſs to 
the perſons *; or have paſſed with the indirect 
approbation of the freemen : And they are all 
of a very modern date. 

With reſpect to the former, no acts of ufur- 
pation can give a right, when they bear in them- 
ſelves the marks of uſurpation. The orders of 
council themſelves prove it. The argument, 
that the bond was the only obſtacle in their way, 
might have its weight, if the other circumſtances 
of the by laws were not inconſiſtent with it. 
After the corporation have ſolemnly declared, 
vpon the adverſe complaint of the freemen, that 
their claims were agrecable to the antient conſtitution, 
any obſervation of that fort comes too late. 
And for the ſame reaſon it cannot be urged, that 
thoſe claims were founded on by laws, and might 
be annulled by repealing the by laws; becauſe 
thoſe modern inſtruments could not have created 
that antient conſtitution. It has been faid that 
the condition of the bond, was only not to 
violate the by law. But from the nature of the 
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thing, it could not have gone further; and in 
theſe words, there is a ſufficient reference to the 
whole of the act, ſo as to embrace all the cir- 
cumſtances that produced it, of which the recital 
is part. Fs 

The grants of freedoms of the other two de- 
{criptions, cannot be relied upon as valid proofs 
of right, when the circuſtances of them are 
conſidered with reference to the others. They 
are likewiſe very few in number, Sir James 
Lowther, and Hodgſon, and two or three more. 


It has been aſked, Why ſhovld not the conſent 


of the, Guilds have been called for, if it had been 
thought neceſſary, when it might have been ob- 
rained 2 In the two inſtances above ſpecified, it 


is plain it was aſked indirectly; becauſe the bonds 


were ſeverally cancelled, before the acts of council, 
and the execution of the new bonds; which 
could not have happened but through the con- 


ſent of the Guilds. One of the corporation acts 


(produced more by accident than choice, in the 
ſitting member's evidence) was a glaring violation 
of the charter. It appears that they made Lord 
Carlifle an alderman, before he was a freeman “. 
The production of the entry of ſeptember 
21, 1702 f, of the admiſſion of twenty perſons, 
as if they had been made honorary freemen, 
ſhews great weakneſs in the fitting member's 
See pa, 544+ F See pa. 544. 
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cauſe; becauſe his agents muſt have known 
(what has been proved here) that that day is an 
annual day of general admiſſion; and all thoſe 


twenty have been proved to have had the pre- 


vious right. 
Upon the ſecond point of the caſe: It has 


been inferred from the corporation oaths, and 


many of the antient orders, that the privileges 


of the Guilds are ſubordinate to the council, and 


that their inſtitution itſelf is not of equal anti- 
quity with that of the corporation. But there is 
nothing in thoſe documents, inconſiſtent with 
the privilege now in queſtion, although they add 
nothing to its ſupport. The council, doubtleſs, 
had the management of the general concerns of 
the city; but the controll of the occupations 
over the council, in matters of accounts and free- 
doms, as eſtabliſhed by the petitioners evidence, 
is not weakened by the paſſages referred to. 
The freeman's oath is perverted, in the argu- 
ment on the other ſide. The obvious meaning 
of it is, that a man of one trade, ſhall not, by 
obtaining his freedom, be enabled to incroach 
upon another, without agreeing with the fra- 
ternity. : | 
The Guilds are preſcriptive corporations ; and 
it matters not to inquire whether they have a com- 
mon ſeal or not, or any other of thoſe ſecondary 
qualities of incorporation, They have as good 
proof 
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proof of their inſtitution as the corporation of 
the city *. A part of the argument on the other 
fide ſeemed calculated to prove the Fours from 
the Guilds, a conſtituent part of the old coun- 
cil; but the entries in the Dormont book prove 
the contrary. The expreſſion is, © The Mayor 
and council with the four, &c.” It would be 
as inconſiſtent in an act of parliament, to recite 
an enactment by his Majeſty in parliament, with 
four of the Lords, and four of the Commons. 

They argue that the whole evidence of the 
right is founded on the by law in 1712. If fo, 
is it not moſt probable, that thoſe old members 
of the council of whom the witneſſes ſpoke, and 
ſome of whom might have remembered that by 
law, would have alluded to it in their converſa- 
tions upon the ſubject? And would not the coun- 
cil have referred to that by law, inftead of the 
antient cuſtom? And if the tradition had been 
founded on an act ſo modern, there would pro- 
bably have been ſome reference made to it by 
the witneſſes. But in truth the by law appears 


to have been made, only for the regulation of 


apprenticeſhips. 
In the earlieſt grants of the freedom by the 


council, the perſons are proved to haye been pre- 
viouſly made Guild brothers; as Bubb, Muſ- 


In the town of Morpeth there is a ſimilar conſtitution, 
of which the reader may ſee an account in 11 Journ, 500. 


grave, 
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grave, and others. Yet thoſe gentlemen could 
not have wanted it for the purpoſe of carrying 
on trade. They muſt have ated therefore on 
the acknowledged neceſſity of the qualification. 

The Guild books, as far as they are correct, 
before the year 1712, ſhew a general uniformity 
in adhering to this cuſtom. The incorrectneſs 
of that book, from whence the liſt non ullius oc- 
cupationis is taken, makes its evidence ineffectual, 

The whole number of names, from the firſt 
beginning of the books, of perſons not proved 
to have been previouſly brothers of a Guild, 
amounts to no more than eighteen. Yet it does 
not follow that they actually were not ſo, al- 
though it cannot be proved. Becauſe the de- 
fective ſtate of the Guild books excludes many 
years of admiſſions, from which further proof 
might have been produced, if the liſts had been 
complete. When this circumſtance is conſi- 
dered, it becomes rather wonderful, that the 
proof upon this point has been ſo well connected, 
aad conliſtent. (C.) 


The Committee deliberated on the whole of 
the day, after the above arguments were cloſed, 


and determined generally, 
That the petitioner was duly elected. 


Whereof the Chairman duly informed the 


Houle *, 
* 42 Journ. 406. 
The 
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The following queſtions of evidence were ar- 


gꝑued and decided, in this cauſe. 


When the petitioners produced the copies of 
the judgments of the court of King's Bench, 
mentioned in pa. 527, the evidence was ob- 
jected to. They were ſaid to be res inter alias 
alla: That beſides, the judgments were by de- 
fault, and not concluſive; and upon demurrer, 


not after verdict upon a trial of the right. 


On the other fide, a caſe was cired from Bul- 
ler's Nif Prius, 227, 229, 240. referring to 
Carth. 18x. to ſhew that in a queſtion of cuſ- 


toms, ſuch evidence was proper. And it was 


ſaid, that as what the ſame perſons might /ay of 
the right, would be good evidence after their 
deaths, 2. fortiori their acts would be ſo. 

The Court overruled the objection. 


When Robert Young was called to be ex- 
amined, being a freeman of Carliſle, his evi- 
dence was objected to by the fitting member, 
on the ground of intereſt *, It was faid he was 
intereſted to reſtrain the right of freedom, to 
perſons like himſelf, acquiring it either by birth 
or apprenticeſhip. 

Arguments on this ſubject have occurred often, 


in other caſes; which the reader may ſee in 


1 Doug. elect. 360. 2 Doug. 273, 4. and 4 
Povg. 69. to the effect of what were now ad- 


* Sce upon this ſubject Vol. I, p. 384, &c. 
vanced, 
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vanced. The petitioners relied upon the au- 
thority of thoſe cafes in their favour; and added, 
that the objection, if any, was to the credit, and 
not to the competence of the witneſs: For which 
they cited the caſes of the King and Bray, in 
Hardw. Rep. 358. (See Vol. I. 389.) and A- 
brahams and Bunn, 4 Burr. M. 22 52, 3. And 
they argued, that upon general principles of law, 
the objection was unfounded ; becauſe the judg- 
ment of the court upon theſe petitions, would 
not be evidence in a quo warranto upon the right: 
That this freeman's evidence now, was to deter- 
mine the parliamentary queſtion, and not the 
private right; and in the caſes of Saltaſn, Lyme, 
and Preſton, of the ſame nature as the preſent, 
ſuch witneſſes had been examined. 
On the other ſide two caſes were cited from 
2 Doug. elect. 236, 7. and 4 Doug. 75, 6. 
The Court declared a reſolution 
' To admit the witneſs *, 


On the part of the fitting member, a book 
from the corporation cheſt, purporting to be a 
copy of the Dormont boak, was offered, as 
evidence of the interpolations in that book. 
The counfel for the petitioners objected to the 
admiſſion of it. The fame book had been of- 
fered in the ſame manner, upon the former trial, 
and rejected by the Court, after hearing the ar- 

See before pp. 511, 512. 
| guments 
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guments of counſel. This Committee paſſed 
the ſame judgment. 


I forbear to give a more particular account of 
the book, or the arguments upon it; becauſe it 
was manifeſt, that the opinion of the Court was 
formed upon an obſervation of different parts of 
it, and upon its ſeeming want of credit upon the 
ſuhject; not upon the queſtion of competency, 
which was the chief ground of the argument. 
During the arguments, the book was examined, 
and defects obſerved in it; the particulars of 
which I could not ſtate here with proper effect. 

Another book was produced on the ſame fide, 
from the corporation cheſt, (the particulars 
whereof are ſtated before, in pa. 547.) to prove 


the liſt of freemen of no Guild. The petitioners | 


objected to the evidence, That it was not the 
Zeſt upon the ſubject, becauſe the Guild books 
were the higheſt authority in theſe matters: That 
the corporation had neither proper authority, 
nor the means, of aſcertaining who were mem- 
bers of the Guilds or not. 

It was anſwered, That the Guild books could 
not prove who were not members of their body; 
which was the object in producing this boo. 
That all the Guild books of the ſame periods 
were not exiſting, and thoſe remaining not com- 
plete ; although if they had been forth coming, 
it would afford no objection to che admiſſion of 


the 
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the evidence: That they might in ſuch caſe, be 
produced to contradict this book, if capable of 
it; but that primd facie, it ſtood as authentic 
evidence. 

The Court received the book in evidence. 
The former Committee did the ſame, after hear- 
ing the ſame obſervations, 


4 


SINCE this trial, a cauſe -has been deter- 
mined in the court of King's Bench, upon a part 
of the ſubje& in diſpute in this election. One 
Robert Bennett, who was born the ſon of a free- 
man, but had not been admitted into a Guild, 
obtained a mandamus to the corporation to ad- 
mit him to the freedom. This was ſuſpected to 
have been done with the connivance of the com- 
mon council; and therefore the other party ap- 
plied to the court, for the purpoſe of being made 
parties in the cauſe, to prevent a colluſive judg- 
ment upon the writ, and were allowed to defend 
the proſecution in behalf of the Guilds. The 
return to the mandamus brought the queſtion of 
the previous Guild- right to iſſue; and the cauſe 
was tried by a ſpecial jury, before Lord Kenyon, 
in the ſittings after Michaelmas term 1789, when 

| | a ver- 


* 
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a verdict was given for the proſecutor, againſt 
the ſuppoſed uſage. 

The party of the petitioners, about the ſame 
time, proſecuted an information in Quas war- 
ranto againſt one of the number made free in 
october 1784, who was alſo an alderman of the 
city, of the name of Wheatley ; calling upon 
him to ſhew by what right he claimed to be a 
freeman. He pleaded charters, &c. in ſupport 
of the right of the common-council to make 
freemen. The proſecutor replied the ſubſtance 
of what has appeared in the foregoing report, 
againſt the right of that body to make honorary 
freemen, and in favour of the cuſtomary right of 
the Guilds. The rejoinder took iſſue upon the 
matter ſtated in the replication; and iſſue was 
joined, and the cauſe was ready for trial at the 
laſt ſummer aſſizes (1790.) In this ſtage of the 

proceedings, the defendant withdrew his plea, 
— whereupon the proſecutor obtained judgment of 
ouſter againft him. I do not find that any ſtep 
has been taken, in the courſe of this Michael- 
mas term, to diſpute the judgment. But more 
writs of mandamus have been ' proſecuted, and 
are depending, in order to try the right of 299 75 
en freemen. 
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CARLISLE. 


AGE 537. (A.) There are other parts of this 
report worthy of obſervation, as containing ſome 
account of the ſtate of the city, and particularly of 
the Guilds, at that period. It was made upon the pe- 
tition of Samuel Gledhill, Eſq; complaining of an 
undue election and return of Sir James Montague, 
Enight, to ſerve for the city of Carliſle. | 
After ſtating the right of election as before men- 
tioned in pa. 508, the report proceeds thus: 
« That it was alſo agreed That the ſons of free- 


men, born after. their father's freedom, and perſons 


ſerving ſeven years within the city, have a right to be 


made frec. 


That the poll was thus: 


277 for the ſitting member, 
167 for the petitioner, 


That the petitioner's counſel objected to 155 of the 
ſitting member's votes. 


That it appeared That 41 of the voters in this elee- 
tion, were admitted to freedom after the tete of the 
writ, viz. 32 upon the 2d day of october, 1710; and 


of thoſe 41 one voted for the petitioner only; eight 
: for 


=, BR... Woes 


the 


c- 
the 
and 
ight 

for 
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for the petitioner and ſitting member z and the reſt 
for the ſitting member only : 

That upon the ſaid 2d of october, three others, who 
had been disfranchiſed, were reſtored ; and they voted 
for the ſitting member. 

Four others, who had been disfranchiſed, were ob- 
jected to, for that they had been reſtored juſt befote 
the teſte of the writ, viz. the 21ſt of ſeptember, 17 10. 

One of theſe four voted for the fitting member only: 


And the other three for the petitioner and ſitting 


member, 

That the petitioner's counſel examined witneſſes, viz. 

Thomas Blayloek ; who ſaid, That John Senhouſe 
and John Hugill, two Quakers, who voted for the ſit- 
ting member, refuſed the affirmation. 

Eighteen others of the ſitting member's voters, viz, 
(X D. &c.) were objected to as receiving alms or pen- 


ſions from the town : And, (after ſome evidence relating 
to them) 


That ſix other voters for the ſitting member, viz. 
William Gilpin, and Jo. Nicholſon, Eſqrs. Mr. Da- 
niel, John, and Peter Brougham, and Jeremy Adder- 
ton, were objected to as being honorary 2k and 
therefore having no right to vote, 

William Stagg faid, That no one of thoſe fix per- 
ſons is fon of a freeman; and therefore they have no 
right, And he ſaid, they were all made free ſince the 


laſt election, but Mr. Gilpin, who has voted at ſeven 
or eight elections. —— 


— 


That eighty one others, voters fer the ſitting mem- 
ber, were objected to, as being bribed or treated: As 
to which, (here follows the evidence againſt them.) 

Vor. III. P p That 
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That Robert Carliſle and William Barne, who 
were admitted in october 1710, had no right, for they 
did not ſerve ſeven years within the corporation. That 
all that came the 2d day of october for freedom, and 
would promiſe their votes for the fitting member, were 


let into the hall; and thoſe that refuſed to promiſe, 


though they had a right to freedom, were turned back, 


and the door was ſhut upon them by the Chamberlain. 


( Here follows more evidence of treating, and other un- 


due influence; with tohich the petitioner cloſed his caſe.) 
That the fitting member's counſel examined wits - 


neſſes, viz. 
Edward Carliſle ; ; 12 ſaid, That about the 22d 


day of feptember, 1710, being two or three days be- 


fore the % of the writ, the petitioner applied to him 
for his vote and intereſt in the next election, and told 
"him he intended to ſtand ; and that he did not value 
any expence for if he could get into the houſe, he 


ſhould have a regiment, and ſtay at home: That 
about the ſame time, the witneſs was preſent, when 


the petitioner gave the Tanners fraternity, who were 


then ſummoned to meet at the petitioner's requeſt, 


three guineas to drink the Queen's health; and the 
petitioner ſent for wine for them ; and aſked their votes 


and intereſt at the next election. 


That he had ſeen ſeveral pieces of plate in other 
Guilds, which are ſaid to be given them by the peti- 


tioner, when he offered his ſervice to the city; and, 

about eighteen | or twenty days before the election, he 

ſaw the petitioner” s ſervant carry plate i in a napkin, to 
one of the Guilds: 

That it is uſual to make Gentlemen freemen of the cor- 

\ poration, an to admit them into the Guilds ; but he 
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never heard of any treat or preſent before, on any 
ſuch occaſions. (Then ſome evidence, juſtifying the ſit- 
ting member, againſt the charge of threats and violence.) 

Joſeph Nixon ſaid, That upon the 21ſt of ſeptem- 
ber, 1710, the petitioner came to the Shoemakers 
company, and deſired to be admitted a brother of it: 
That he was accordingly admitted, and then gave that 
company two filyer candleſticks, and a ſalver; and 
ordered them ten ſhillings a piece to drink at ſeveral 
houſes in the town, which they had accordingly: That 
at the ſame time he requeſted their votes in the next 
election; and told them, he ſhould, after a while, 
have occaſion for ſeven hundred pair of ſhoes for his 
regiment, which the ſhoemakers in that town ſhould 
make for him. That he had had the like quantity of 
ſhoes in the town, for ſix or ſeven years ſucceſſively 
before, but had no ſhoes there the year 'of the elec- 
tion: That this company never had any plate pre- 
ſented them before. — — — — 


— — — __)O ds — — — — 


Jeremy Read ſaid, That upon the 28th of ſeptem- 
ber, 1710, the petitioner was admitted of the Weavers 
company; and he then gave them three guineas, and 
a ſilver bowl, and aſked their votes in the next elec- 
tion: That the petitioner is alſo admitted of the Glo- 
vers company; and has given a ſilver bowl to them; 
and a large ſilver bowl and ſtand to the Butchers com- 
pany : That he never heard of any preſents made be- 
fore to any Guilds, upon any admiſſion, or of any one 
being admitted of more Guilds than one. 

( After ſome juſtification of the ſitting member, with re- 
ſbect to the treating) 

As to the ſix honorary freemen objected to: Mr. 
Gilpin was admitted in 1698, Mr, Nicholſon is ſen 
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of a freeman, and was admitted fourteen years ago, 
All the anceſtors of Danie] Brougham were antient 
freemen ; John Brougham was admitted ſeveral years 


ago; Peter Brougham has been admitted ten years, 


Jeremy Adderton fourteen or fifteen years. And all 
the ſix have voted in all controverted elections without 
objection.— | 

That the four perſons reſtored the 2 1ſt of ſeptember 
1710, were disfranchiſed in auguſt before, only to 
make them witneſſes for the corporation, at a trial that 
Summer aſſizes; and they were reſtored the firſt time 


the corporation met after that trial.“ 


The report proceeds to ſtate further evidence, in 
contradiction to the petittoner's, of no great im- 
portance; and concludes with a reſolution in favour of 
me fitting member, which was agreed to by the Houſe, 
upon a diviſion. See 17 Journ. 106, 108. 


Pa. 550. (B.) It was not known to the perſons 
concerned in this cauſe, at leaſt not obſerved by them, 
that ſome of theſe honorary freemen were members of 
parliament for this city. It is uſual in many boroughs, 
to give the freedom to every candidate for its repre- 


- fentation, without much regard to the right, or the 


value of the gift, either on the part of the member, 
or the corporation. Sir Chriſtopher Muſgrave fate in 
- parliament for Carliſle, from the Reſtoration, till after 
the Revolution. Two of the Howard family were its 
members in that period : Jeremiah Bubb, in two of 
King William's parkaments. The name of the latter, 
and thoſe of Howard, Lowther, C. Muſgrave, Eſq; 
Thomas Stanwix, and Sir James Montague, are all 
that appear in the returns, during the reigns of 
| William 
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William IIId. and Anne. See Willis Not. Parl. in 
Carliſle. 

In 1692, a proceeding of this corporation reſpecting 
C. Muſgrave, Eſq; at that time its repreſentative, and 
rne perſons concerned in it, received the cenſure of 
he Houſe of Commons. I have extracted the fol- 
lowing account of it, from the Journals, (Vol. X. p. 
700, &c.) for the uſe of thoſe who are more par- 
ticularly intereſted in this cauſe, viz. 

November 16, 1692, he Houſe being e 
that the council of the city of Carliſle had disfran- 
chiſed Chriſtopher Muſgrave, E{q; a member of this 
Houſe, by an order of the faid council, of the twenty- 
ninth day of july laſt ; which order was delivered in 
at the clerk's table, and there read; and is as fol- 
loweth ; viz. 

© The City of Carliſte. 

At the Council held the twenty ninth day of july, Auns 
D:min 16923 preſent the Mayor and the major part of 
the aldermen, and capital citizens of the city aforeſaid ; 

The queſtion being put, Ihether er no Mr. Chriſtopher 
Hufgrave, a repreſentative for this city of Carliſle, be 
drifranchifed from his freedem within the ſaid city; 

It is anſwered, Nemine contradicente, That he be die 
franchijed ; And he is hereby accordingly deprived from his 
freedom, as aforeſaid.” 

« And the town clerk of the ſaid city being called 
in, and at the bar examined touching the ſame ; and 
being withdrawn; 

Reſolved, Nemine contradicen 5: That the disfran- 
chiſing of Chriſtopher Muſgrave, iq; a Member of 
this Houſe, by the Mayor, aldermen and citizens of 
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the city of Carliſle, is a breach of the privilege of 
this Houle. 

Whereupon Mr. Muſgrave defiring That only ſuch 
as were moſtly concerned in the ſaid matter, might be 
puniſhed for the ſaid breach of privilege ; which were 
John How, ſenior, late Mayor of Carliſle, William 
Nicholſon, Robert Jackſon, ſenior, Robert Jackſon, 
junior, Thomas Jackſon, and Edward Monckhouſe: 

Ordered, That the ſaid John How, &c. be ſent for 
in cuſtody of the Serjeant at arms attending this Houſe, 
for ſuch their breach of privilege of this Houſe.” 

On the 5th of december following, they ſubmitted 
themſelves to the Houle by petition, aſking pardon for 
their offence. On the 7th they were brought to 
the bar : | 

« Where, upon their knees, they received a re- 
primand from Mr. Speaker. 

Ordered, That the ſaid John How, &c. be, for the 
preſent, diſcharged out of cuſtody, paying their fees ; 
Mr. Speaker, by direction of the Houſe, acquainting 
them, that the Houſe expected, That Chriſtopher 
Muſgrave, Eſq; ſhould forthwith be reſtored to his 
freedom in that city.“ * 


Pa. 570. (C.) Nothing appeared in this cauſe, to 
ſhew what the ſtate of the corporation was, before the 
charter of Charles the firſt. A caſe reported in vir 
Thomas Raymond, pa. 435, contains a return made 
by the corporation, to a mandamus brought by one 
T. Haddock, to be reſtored to the office of an alder- 
man of Carliſle, in 1681, wherein the whole inſti- 
tution is deſcribed. This cafe was a little commented 
upon, in the trial of Mr, Chriſtian's petition, but was 
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not mentioned upon the preſent trial, on either ſide. 
The retutn there ſtates the corporation, before the 
charter, to have conſiſted of twelve counſellors or 
aldermen, including the Mayor; and a common-coun- 
cil, conſiſting of the twelve counſellors, and thirty two 
citizens choſen ? gildd mercatoria : Which correſponds 
with the different entries in the corporation books, ro- 
lating to the Four of every occupation, 

The return is ſtated at large in Fremaine Ent. 524, 
535, from whence it appears, that Sir T. Raymond's 
account of the deciſion upon it is miſtaken, Haddock 
had been removed from the office of alderman, or coun- 
ſellor, for miſbehaviour, by the council of aldermen. The 
charter of Charles the firſt impowered the newcommon- 
council created thereby, to remove aldermen for juſt 
cauſe, But the corporation preſcribed for this power, 
in the old council of twelve, And the court upon 
the argument held, that the power ſo belonging to 
them before the charter, continued after it ; although 
they were made a part of a new created council, to 
whom the ſame power had been given : Becauſe their 
inſtitution, in this reſpect, was not altered by the 
charter, 

A ſhort note of the ſame caſe in 1 Vent. 355, com- 
pared with the return in Tremaine, confirms the 
above obſervation,upon Sir T. Raymond's report; viz. 
« It was faid by the Court, That if a corporation that 
hath been by preſcription, accept a new charter, 
wherein ſome alteration is of their name, and likewiſe 
of the method in the governing part; yet their power 
to remove, aad other franchiſes which they had de 
temps dont, c. do continue.“ 

Sir T. Raymond ſtates the removal to have been by 
the common- council. 
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AABERBROTHICK, eaſe, 276. 

Adjournment, of 2 from a poor rate, 86. 

- of Committee to give parties time, 433+ 
Adjudging, right by, 420. 

Admiſſion to corporation, how to be ſtamped, 184, 7. 
Aftdavit, how to be ſtamped, 183, 4, 7, 8. 

Agency, evidence of, in bribery, 451, 2. 

Airſture caſe in 1781, 366. 

Aldborough caſe in 1696, 480, 494, 5, 500. 

Andover caſe in 1689, 53. 

Appeal, from poor rate, 65, 86, 99—97. 

— from Court of Seſſion, effect of, 366, 7. 

to Borough Seſſions, 122. 

Attorney, privilege of, as a witnels, 451. 


Baker and Jardine, cafe of, 189, 198. 

Banker's drafts and books, evidence from, 448, 451. 
Barony, burghs of, in Scotland, 310. | 

Bath, corporation, caſe of, g24. 

Bennett, caſe of, as freeman of Carliſle, 574. 
Biſtopſcaſtle caſe in 1696, 435- 


Black's Treatiſe on Scotch boroughs cited, 283, gog, 323. 


Blackflone's Commentaries cited, 46, 7, 212 5 
Blamire, George, his evidence in Carlifie, — 9 
Blennerkaſſet's caſe in Carliſle, 519, 551, 563. 
Beſcawen, the King and, caſe of, 326, 7. 


| 
' 
| 
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Bribery, diſqualification by, 165, 478, &c. 494, 501. 

at common law, and by itatute diſtinguiſhed, 491, 497, 
obſervations on, 482, Le. b . 
Bridport caſe, in 1784, 30. In 1728, 137. 
Burgage, tenure, properties of its right of voting, 210, 

Lord Thurlow 's obſervations on, 377, 8 

Burgeſs, admitted by the homage, 134. 

— - by Court roll, 222, 4. 
different applications of the word, 230, 237. 
ticket of admiſſion in Scotland, 231. 
how granted, 253, &c. 
qualification of in parliament of Scotland, 272, &c. $17, 8. 
— — not neceſſary to Engliſh members, 286, 322. 
By lau of Norwich, cenſured by the Houſe, 287. 
By laws, their legal effect, 534, 538, 554, 6, 7. 


Go 


Callington caſe in 1770, 150. 
Candidate, 10, 11, 19. 
Cardigan cale in 1730, 49. Th 

 — mM 1775, 83, 93, 184, 190, 3. 5 

Carliſle, right of election, 508.— State of the corporation, 308. 
Caſe of in 1712, 337, 576.— Account of the mandamus trial 
in 1789, 574.—Of the information againſt Wheatley, 575.— 
Cale of in 1681, in B. R. 582. 

Chancellor, (Lord Thurlow) his ſpeeches on nominal votes in 

Scotland, 370, gB7. | 

Charles IId. his letter to the royal boroughs in Scotland, 269, 288. 

7 Charter, effect of, on corporate rights, 554. 

9 Chicheſter caſe in 1711, 31. 

Þ Chippenham caſe in Glanville cited, 12. 

3 - Chriſtchurch caſe in B. R. 297. 

I's Circumſtances, alteration of, in Scotch freeholds, 419, 423, 6, 438. 

Cirenceſter cale in 1709, 169, 170. X 


. 
by: — in 162g, 235, 243. | 
5 Citizens, application of the word, 5g. 

l Clackmannan caſe in 1775, 354. 

Coke upon Littleton cited, 1835. 
2 Inſt. cited, 229, 238. 
Colcheſter caſe in 1784, 148, iz3. 
in 1782, 166. 
Commiſſion to members of Scotch parliament, 316. | 
Committees of election, their authority, 146, 149, &c. 216, 7. 
of privileges, practice of, 201, 216. | 

order of appointment to, 217. 
Commonalty, its meanings, 118, 119. 
Concluſory law, 18. 
Confirmation, diſtinguiſhed from a grant, 186. 


 Conſlitwent 


1 N D E X. 
Conſtituent members of corporation meetings in Scotland, 292, 2. 


, 9, gos. 

Con uchi of ſtatutes, 13, 14, 17, 22, 44, 240, 241. 

of terms in laſt reſolutions, 40, &c. 115, 116, 118. 
Convention of royal boroughs in Scotland, 268, 9. 

its inſtitution, 270, 283, 4, 7, 301, 9. 

| acts of, 268, 271, 283, 

Counſel, precedence of, 37. 

County election, to be in the moſt uſual place, 19, 28. 

Coventry caſe in 1781, 83, 9g. , 

Craftſman diſtinguiſhed from merchant, in Scotch boroughs, 929. 
CricklaTe caſe in 1695, 8.—In 1782, in Houſe of Lords, 489.— 


In 1776, 199. 
Croke and Davis, caſe of, 184. 


D. 


Deacons of crafts, in Scotland, 259, &e. 

Deeds, nature of, 183, 6, 212. 

how to be ſtamped, 182, &c, 

Delegates of election in Scotland, 272, 275. 

Denbigh, cale of, 1744, 49. 

Denuding, caſes of, in law of Scotland, 414, 426. 

Derby caſe in 1775, 8g. 

Determination, laſt, upon the right of voting, 40, 232, &c. 240. 

ſubſequent to ſtatute 2 Geo. II. ch. 24. p. 49. 

Devizes caſe in 1689, 53. 

Directory law, 18. | 

Dormont book, evidence of in Carliſle, 515, 517, &c. 551, &c. 

Double return, one party ſubmits, 175. | 

— proceedings peculiar to, 199, 201, 2, 3, 213, 4, 216, 7. 
only one party petitions, 215. Neither candidate, 172. 

Dover cale in 1623, 231. | py 

Douglas's obſervation on Nr by bribery cited, 479. 

Downton, legal returning ofticer there, 175, 206. 

Dumbarton diſtrict, caſein 1728, 147, 152, 157. 

Dumbartonſhire caſe in 1781, 138. 

in 1724, 364. 

Dumfriesfhire caſe in 1711, 342, 359, 36g. 

Dungannon caſe cited, 24. 

Durham caſe in 1762, 23, 36a. 


E. ; 


Edinburgh caſe in 1711, 323- 
Election, common law right of, 49. | 
proceedings at, in Scotch boroughs, 275- 279, 280. 
Elphinſtone's caſe in the Houſe of Lords, 370. 
Erflane's Inflitutes cited, 413. 
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of judgment in uo warranto, 57 U. 


Evans, Rev. Thomas, caſe of, in Seaford, 98. 

Evidence, of conſent to an eleQtion, 26. 

of fraudulent notice of an eleQion, 26. 

of a deed in Scotland, 433. 

ol abuſes in making poor-rates, 109. 

of bribery at former election, 110, 469. 

—— of the perſon bribed, 111, 112. 

—— of the invalidity of a petition, 154. Of proceedings. 
on a former petition, 470, 2. 

of a petitioner's being ineligible, 154, 164. 
"_—_ of copies of corporation records, 572.—Of corporation 
IORS, 573. 

— confined to the opening of the caſe, 11g. 

muſt correſpond with the allegation, goy, 41t. 

—— ol practice to explain a ſtatute, refuſed, 194. 

—— of drafts on banker to prove bribery, 448, 9. 

parole, in ſupport of a former determination not re- 
ceived, 165. 

— — of minutes of a former Committee, 473—477, 496, 7- 

of a rent roll of burgages, 207—9, 


upon the limitation in flatute 16 Geo. II. ch. 11. 
ſe. 24. 305, 7. 
of a freeman, upon corporate rights, 571, 2, 
— of proceedings in the council of Kirkyall, 396, 7. 
Explanatory reſolution, 40, 41, &c. 55, 115+ 
Extent, old, 334. | 


F. 


Fife, calc of, in 1780, 324, 

Fraſer, Captain, his cale in Nairn, 421. 

Fraud in law, 372. Implied, 379. How proved, 379, 380. 
— criminal or civil, 78, 372. ; 

in poor-rates, 131. | | 

in Scottiſh freeholds, 342, 356, 472, 382, 3. 
Freeholder, qualification of, in Scotland, 330. 

oath of ditto, 332, 3. 


Freeman, ex gratid, at Carliſſe, 548. 


See Burgeſs and Honorary, 


G. 


Gateward's caſe cited, 234, 243. 


Gilby and Lockyer, caſe of, 18g. 
Glanwille, citation from, 12. 
Glouceſter caſe In 1690, 286, 319. 


Grant, 


t 


; 


Grant, Sir Ludovick, his caſe in Nairn, 411. 

Grant, diſtinguiſhed from a confirmation, 186. 

Guilds, in corporations, 308, 530, 561, 8, 9. | 
Guild brothers of Scotch boroughs, 301.—In Carliſle, 308, g12, &c. 
Ste, 578, 9. 


H. 


Haine, Hugh, caſe of, in Seaford, 96. 
Hardwicke, Lord, his opinion on the writ of mandamus, 101. 
Heirs, different ſpecies of, and their rights, in Scotland, 422, $, 


9, 431. 
Helſlon cafe in B. R. 950. 


Hindon caſe in 1776, 484. 
Holt, Chief Juſtice, his opinion cited, 72, 120, 134. 


Hloniton, right of election, 159. 


public diſtribution of money there, 159. 

caſe of, in 1782, 148, 162, &c. 

—— —— caſe in 1781, 16g. | | 
Honorary freemen in Carliſle, queſtioned, 309, 537, 563, 5, 57% 
379. 


I, 


Fackſon; Rickard, his evidence in Carliſle, 314. 
Ilcleſler caſe in 1785, 139. | 
Inburgeſs of Preſton, 226. 
Incapacity, 249, 304, 461. 
Infeftment, baſe, 415. 
Inhabitants, different deſcriptions of, 116-119, 226, 229, &. 
234» 5, 8, 241, 3. 
Inrollment of Scotch frecholders, effect of, 344, 346, 7, 357, 
367, 991, 4, 6, 6. 
Interefl. See Witneſs. 
Judicial and miniſterial duties, 63, 120, . 194, 5- 
Juriſdiction, in the. laſt reſort, not concluſive in all caſes, 389. 
upon elections, 6, 49, 79, 80, 2, 92, 105, 132, 146, 
9, 152, 213, 6, 239, 302, 351, 877" 378.—Upon bribery, 302. 
— - in Scotland, 389, 391, 3+ 
of quarter ſeſhons, 128— 130, 132. 
— — defect of, 125. 
Juſlices of Peace, their authority over poor- rates, 65, 68, 69, 128. 
in boroughs, 128. 
St. Ives caſe in 1775, 69, 81. 
in 1660, 230 · 


Tie 


1 


K. 


The King and May, caſe of, 277. 


Kirkadbright cale in 1781, 353, 4, 467, 8. 475, 481, 485, 495, 6. 
——— copy of the petition, 502.—Proceedings on the trial, 305. 


Kirkwall, its ſett, 259. 
Kynaſton's caſe, 277. 
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Leaſes, eccleſiaſtical, 17. ; 0 

Leet, in Scotch boroughs, 259. 

Leftgonthiel caſe in 1709, 169, 170. 

Limitation to ſuits, principle of, 347, 358. In the Court of 
Seſſion on freehold rights, 334, 343, 5» 366, 419. 

Linlithgow caſe, 284. 

Littleton's tenures cited, 212. 

Lowther, Sir James, made freeman of " 523. 

Ludlow caſe in 1660, * 


* a 89 


M. 


M* Adam's caſe in Scotland, 414, 419, 437. 
Mackarel, John, his evidence in Carliſle, 52 1. 
Mackenzie, Sir George, his Obſervations cited, 28g, 301. 
Macpherſon's caſe, upon appeal from Scotland, 386, 2 
Maddern, caſe of, in B. R. 120. 
Malden caſe in 1692, 435. 
Mandamus, 101, 2, 134- To lig a poor-rate, 100. To make 
one, 100, 104. 
Mansfield, Earl of, his opinion cited on n 101. 
Marlborough, caſe in 1689, 52. f 
Members, returned, give up to the petitioners, 138, 9, 40. 
—— doubly returned, rights of, 201, 2, 213, 4, 5- 
pe onally ordered out of the houſe, 214. 

— need not be burgeſſes of their towns. (See the Kirkwg/l 

caſe,) 
— frequently made honorary burgeſſes, 580. 
Midhurſt, caſe in B. R. 105, 133. 
Milborn Port caſe in 1775, 70.— in 1781, 82, 
Miniflerial and judicial duties, 65, 120, 134, 5: 
Minutes of proceedings of Committees, evidence in what eaſc, 


472, 477- 


_ cords, 476, 8, 488. 
Mitchell caſe in 1784, 70, 83.—in 1695, 214 
Mortgage, effect of, upon voting in Lagland and Scotland, 417, 


418. | E 


i 7 
* 


— 


—— 


— 
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— compared to judicial re- 


Murray, 


111 . 


Afurray, Sir Patrick, his caſe in tlie Scotch parliament, 233, 271 
285, 311. | 


Muſgrave, Chriſtopher, his caſe in 1692, 581, 


N. 


Noblemen not to be members of Scotch. boroughs, 317. 

Nominal and fiftitious votes in Scotch counties, 329, 333, 368, 
370, 8, 389, &c. Defined, 397, 400. . 

North Berwick caſe in 1775, 20. i 

— — in the parliament of Scotland, 233, 271. 

Norwich caſe in 1705, 286, 319. Right of election there, 441: 

Notice of election, g, 5, 8, 9, 15, 26, 32. . 

in Scotland, 279, 290. 

in corporate proceedings, 2 7 

- of incapacity againſt a candidate, 461, 495. 


4+ Op 


O. 


Oath of freemen of. Norwich, 320. 

— — of Carliſle, 540. 

—— of Scotch freeholder, 332, g. : 
—— effect of, 341, 3, 8, 384, 391, 4, 3, 6, 420. 8 
—— of verity and reference, 3988, 09. 

Occaſionalily in ſcot and lot votes, '82, 3, 128, 9, &c. 

in freeholds in Scotland, 342. 

in making honorary freemen, 328, 539. 


Oallampton caſe in 1785, 1 


Order of the houſe on double returns, 214, 5. 
appointing committee of privileges, 217, 8. 


Orford caſe in 1700, 436. 

Orkney caſe in 1781, 353. 

Overſeers of the poor, their power over poor-rates, 10. 

P. 

Paiſley, caſe of, in the parliament of Scotland, 310. es 

Parker, Chief Juſtice, his opinion cited, on appeals from orders 
of juſtices, 66. 

Parliaments of England and Scotland contraſted, 302, g. 

Parties, evidence againſt, in different cauſes, 472, 496, 7. 

Peers eldeſt ſons of Scotland incligible, 274, 312, &c. 

Pembrokeſhire caſe in 1770, 19, 24, 27. 


Perjury in freeholders oath of Scotland, 367. 
Perth caſe in the parliament of Scotland, 256: 


' Peterborough caſe in 1775, 69, 81. 
| Petersfield caſe in 1775, 198. 


Petition, 
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Hetition, adherence to the terms of, 195, 6, 8, 9, 201, 3, 40%, 


411, 434, Kc. 462, 467. 


obſervations on this ſubjeQ, 434- 
upon double returns, 196, 203, 214. 


. —— {tled of ſeveral ſigned by one, 2. 


muſt be ſigned by the party, 158. 
— — ſupplemental, 250. 
Petitioner objected to as ineligible, 164. 

not permitted to ſubſlatitiate his petition, 165, 
Petitioners oppoſe each other, 35. 

deny their petition, 143, 4- 

againſt a member for whom they voted, 145, 169. 
Petitions renewed, proceedings on, 145, 7, 150, 1, &c. 169. 
—— orders of the houſe on, 168. 

reference to many caſes of, 171, 

Plymoiith caſe in 1781, 48. | | 
Pontęfruct caſe cited, 235, 243- 
Poole caſe in B. R. 229, 239, 246: 


e 
Po; „meaning of, 3 - 116, 119. 
Fer A 42. 8 9 : 


Precept for election, 4; 7. 

Preſcription, * — right by, 529, 564, 5. 

Preſton, . voting, reſolution of, 222, 226. 

cale in 1768, 223, 4. 

c Cale in 1781, 225. 

Prize Af, queſtion on, 189, 190. | | 

Proceedings where petitioners oppoſe each other, 35, 36, 57, 107- 
— through the votes ſeparately, diſapproved, 176, 7. 

peculiar to double returns, 199, 201, &c: 213, 4. 

at borough elections in Scotland, 264, 266, &c. 30g. 


Qualification of a perſon abſent not required, 167. 

——— by admiſſion to the freedom, 272, 286, 7, 317, 322, 4- 
in Scotland, 250, &c. ; 

of delegates, 275, 291. 

of freeholders, 330. 


| — dnt, 380, 1. See Nominal. 


R. 


Radnor caſe in 1761, 139, 150, 215. 

, Earl of, his conveyances, 177. 

Rateability, 58, 66, &c. 96, 8, &c. 191. 

Rate tor the poor, its effect in ſcot and lot votes, 67, 70, 84, 87, 


90, 91, 2, 5, 126, &c. 349, 361. | 
2 a Rate, 
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L. 


87. 


ate, 
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Rate, fraudulent, 53, 74, 5, 9, 85, 92, 3, 5» 131- 

— retroſpective, 133. 

—— when and how made, 72, 6, 120, 121. 

—— and amended, 119, 120. 

—— or quaſhed, 133. 

Raymond's report of the Carliſle caſe, 582, 58g. 

Redeemable eſtates, 331, 332, 364. 

Regality, boroughs of, in Scotland, 310. 

Rentroll, evidence of, 206, 9. 

—— effect of in burgage tenures, 210. 

Repreſentation of counties in Scotland, its origin, 329. 

— abuſe of, 377. 

Reſidence and trading, qualifications of burgeſſes to parliament in 
Scotland, 275, 290, 318. ' 

in England ditto, 28g, 321. 

Retour, 334+ 

Return, (See Double Return,) merits of, involved with thoſe of the 
election, 214. | 

Returning officer, his duty, 80. 

his power before flat. 7 and 8 Will. III. 7 

Robinſon, Mr. member for Harwich, his evidence in Carlifle, 
549, 504. | 

Roll of election in Scotland, 330, 1, 384, 344, 347, 354» 

Roſc, Alexander, caſe of in Nairn, 4907, 411. 


c 


8. 


Saliſbury caſe in 1689, 53. 
— in 1713, 13. 
Saltown, Lord, his book cited, 15. 
Sands, Sir Edward, caſe of, 322. 
Scarborough caſe in 1770, 139, 150, 215. 
Scot and lot, 39, 56, 67, 70, 2, 116, 119, 123, 4. 
Seaford, right of election, 37. 
caſe in 1775, 83. 


— its conſtitution, 39. 


Seal, corporate, 561, 8. 

Selkirk caſe, in the parliament of Scotland, 255, 271. 

Seſſion, court of, in Scotland, its juriſdiftion in elections, 393, &ec. 
—— method of proceeding in trials, 397. 
Seſtons. See Juriſdiction, and Juſtices. 

Sett of boroughs in Scotland, 259. 

Shaftſhury caſe in 1781, 128, 9. | 
Slack, Iſaac, his evidence in Carliſle, 513. 
Southampton caſe in 1775, 199. 

Southwark caſe in 1689, 119. 

Speaker, his return conteſted, 116. 

Spotiſwood, his treatiſe on elections cited, 272. 
Stamp Ads recited, 178 and foll. | 


general obſervations on, 211, &. CE 
Stamps, what are neceſſary to deeds, 177, 182, &c. 211, 
24 Stockbridge, 
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Stockbridge caſe in 1689, 492, 497, 8. > 
Stranraer caſe, in the parhament of Scotland, 271. 
Sudbury caſe in 1775, 116.—in 1660, 236.—in 1770, 463. 
Summons of reduction, no objection, 428. 
Sunday, election proclaimed on, g1. 


Superiority, 330, 5, 6, 349, &c. 365, 374, 376, 380. 


T. 


Tawney's caſe, 72, 4, 83, 133. 

Tawſtock caſe in 1660, 237. 

Taylor againſt the Mayor of Bath, caſe of, gag. 
Tenures in law of Scotland, 333, 6, 7, 9. 

in England, 336. 

Thetford caſe in 1699, 436, 479, 485, 495. 
Trafficker in Scotch boroughs, 318, 9. 

Treating Act, arguments on, 478, 48, 493. 
Tremaine's Entries cited, for the Carliſle caſe in 1681, 583. 
Truro caſe, 51, 226. 


Truft eſtate, queſtion of in Downton, 204, 5, 6. Vote by in 


cotland, 331, 411, 421. 
Truſt, in Scotch law, how proved, 379. 


U. 


Union ałts referred to, 268, 273, 291, 
taken into conſideration in parliament, 314, 315. 
Uſage, evidence of, in election rights, 233, 4, &c. 247. 


V. 


Vote thrown away, 323, 4, 5» 6. 


W. 


Wadſet, 332, 376, 420. 

Wages of members, 125. 

Wakely and Law, caſe of, 211. ; 
Wallingford right of election, 125. 

Warelam caſe in 1660, 236, 7. 

Warwick caſe cited, 118. 

Wells caſe in 1748, 157. 

Weobly caie in B. R. 71. 

— caſe in 1728, 156. ; | 
Wheatley, caſe of, as freeman of Carliſle, 57. 
Wigton caſe, 273, 292. 
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Wight's Law of Elections, citation from, 272, 3, 338. | 
Winchelſea caſe in Glanville's Reports, 8. | 
Windſor caſe, 116, 117, 237, 244. 
Withers, the King and, caſe of, 926. 
Witneſs refuſing, ordered by the Houſe to attend, go8. 
——— may be examined, after having been ſworn on the ſame 
queſtion, 385. 
qu. if intereſted, 371, 2. 
Wootton Baſſet caſe in 1742, 147, 152, 2. 
Worceſter caſe in feb; 1774, 484. 
Writ for election, 4. 
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